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OBJECTIONS TO AND MOTION TO STRIKE DEFENDANTS’ SUPPLEMENTAL 

SUMMARY JUDGMENT AFFIDAVITS 

On December 22, 2014, Defendants filed five affidavits from lay witnesses in support of 

their Response to Plaintiffs’ Motion for Partial Summary Judgment.  For the following reasons, 

these affidavits are incompetent, inadmissible, and otherwise violate Rule 166a(f) of the Texas 

Rules of Civil Procedure.  This Court should strike the inadmissible portions of these affidavits. 

I. INTRODUCTION AND LEGAL STANDARD 

Rule 166a(f)  provides that affidavits supporting or opposing summary judgment must be 

made on personal knowledge and set forth facts that would be admissible in evidence.
1
  Upon 

objection, the proponent of testimony has the burden of proving to the Court—which acts as a 

gatekeeper to strike inadmissible evidence—that the evidence is admissible.
2
   

Plaintiffs’ Objections to and Motion to Strike Defendants’ Summary Judgment Affidavits 

and Exhibits, filed December 22, 2014 (“Plaintiffs’ First Objections”), outlined relevant 

standards for evaluating the admissibility of summary judgment affidavits in Texas.  Plaintiffs 

hereby incorporate that brief as if fully set forth herein.   

                                                 
1
 TEX R. CIV. P. 166a(f). 

2
 E.I. du Pont de Nemours and Co., Inc. v. Robinson, 923 S.W.2d 549, 557 (Tex. 1995) (“Once the party opposing 

the evidence objects, the proponent bears the burden of demonstrating its admissibility”). 
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In addition to the standards outlined there, however, Texas courts do not permit litigants 

to file “sham affidavits” that contradict the witnesses’ prior sworn testimony in order to create a 

sham fact issue to avoid summary judgment: “A party cannot file an affidavit to contradict his 

own deposition testimony without any explanation for the change in the testimony, for the 

purpose of creating a fact issue to avoid summary judgment.”
3
 

  As explained below, Defendants’ supplemental affidavits repeatedly violate this 

standard and the standards outlined in Plaintiffs’ First Objections.  While they fail to raise 

genuine material fact issues, they are also incompetent, inadmissible, and should be stricken 

from the summary judgment record by this Court.
4
 

II. OBJECTIONS AND ARGUMENT 

A. The December 22, 2014 Affidavit of Jack L. Iker 

Plaintiffs object to the admission of the Affidavit of Jack L. Iker (“Defendant Iker”) and 

ask that the following portions of Defendant Iker’s affidavit be stricken from the summary 

judgment record. 

1. Paragraphs 4, 5, 7, 9-12, 14-15 

To be admissible, “statements contained within [a layperson’s] affidavit must be so direct 

and unequivocal that perjury can be assigned against the affiant if the statement is false.”
5
  These 

paragraphs contain Defendant Iker’s arguments and inferences based on his construction of 

certain documents in the record.  Such “matter[s] of construction, or deduction from given facts . 

                                                 
3
 Farroux v. Denny’s Restaurants, 962 S.W.2d 108, 111 (Tex. App.—Houston [1st Dist.] 1997, no pet.); but see 

Davis v. City of Grapevine, 188 S.W.3d 748, 756 (Tex. App.–Fort Worth 2006, pet. denied) (“when conflicting 

inferences may be drawn between a party’s summary judgment affidavit and his deposition on matters of material 

fact, a fact issue is presented.”).  Plaintiffs acknowledge there is a potential split of authority on this issue as shown 

above and hereby urge and preserve their position that sham affidavits should be disregarded.  
4
 See, e.g., Tex. Dep’t of Pub. Safety v. Guajardo, 2010 Tex. App. LEXIS 6000, at *7 (Tex. App.—Corpus Christi 

July 29, 2010, no pet.) (“When there is a proper objection, a trial court (or an ALJ) can strike inadmissible portions 

of evidence.”). 
5
 Draper v. Garcia, 793 S.W.2d 296, 300 (Tex. App.—Houston [14th Dist.] 1990, no writ); see also Brownlee v. 

Brownlee, 665 S.W.2d 111, 112 (Tex. 1984). 
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. . cannot constitute [] perjury” even where (as here) the argument “is erroneous, or is not a 

correct construction, or is not a logical deduction from all the facts.”
6
  These paragraphs are, 

therefore, inadmissible.
7
  

Further, they are inadmissible because they are not rationally based on any of Defendant 

Iker’s personal knowledge or sense perceptions,
8
 but, instead, on information learned 

secondhand (from documents and conversations) by Defendant Iker.
9
  Nor is Defendant Iker 

qualified by training or professional experience to give the legal opinions offered in these 

paragraphs.
10

  Finally, they are not admissible lay witness opinions.   

These paragraphs of the December 22, 2014 Affidavit of Jack L. Iker, therefore, should 

be stricken. 

2. Paragraphs 4, 5, 13-14 

Separate and apart from the objections made above, paragraphs four and five directly 

contradict Defendant Iker’s deposition testimony in an attempt to create sham fact issues.  At his 

deposition, Defendant Iker testified that, as a condition of holding office within The Episcopal 

Church, he committed to “conform to the doctrine, discipline and worship of The Episcopal 

Church.”
11

  He further conceded that he could not identify any provision that would trump this 

                                                 
6
 State v. Eversole, 889 S.W.2d 418, 420 (Tex. App.—Houston [14th Dist.] 1994, no pet.) (quoting Schoenfeld v. 

State, 56 Tex. Crim. 103, 119 S.W. 101 (Tex. Crim. App. 1909)). 
7
 See E. F. Hutton & Co. v. Brown, 305 F. Supp. 371, 383 (S.D. Tex. 1969) (“Argument of the facts and the law 

appropriately should appear in briefs.  At best, legal arguments and summations in affidavits will be disregarded by 

the court.”). 
8
 See Tex. R. Evid. 701. 

9
 Austin Traffic Signal Constr. Co., L.P. v. Transdyn Controls, Inc., 2010 Tex. App. LEXIS 7059, *17 (Tex. App.—

Austin Aug. 24, 2010) (“a witness can only testify about those matters, facts, or events that he perceived firsthand”). 
10

 See Tex. R. Evid. 702 (a witness “qualified as an expert by knowledge, skill, experience, training, or education 

may testify thereto in the form of an opinion or otherwise.”) (emphasis added); Mowbray v. State, 788 S.W.2d 658, 

668 (Tex. App.—Corpus Christi 1990, no pet.) (“Opinions of nonexpert witnesses are not admissible if they are 

legal conclusions . . . .”) (citation omitted).   
11

 Dep. of Def. Iker at 34:1-3; 39:1-9. 
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commitment.
12

  In paragraph four of his recent affidavit, however, he now claims that his 

commitment was subject to his personal interpretation of other religious mandates.
13

  Similarly, 

in paragraph five, Defendant Iker openly contradicts his own deposition’s interpretation of the 

phrase the “Church in this Diocese” in the Constitution of the Diocese.
14

  Defendant Iker only 

modified that testimony upon conferring with counsel and admitted under oath that he was 

changing his testimony to conform to his lawyers’ arguments in this case.
15

  All of this testimony 

thus violates the sham affidavit doctrine, and should be stricken by this Court. 

Moreover, in paragraphs 13 and 14, Defendant Iker openly contradicts sworn testimony 

he set forth in order to obtain summary judgment in a prior case before a Fort Worth court.  

Defendant Iker presents no basis for this contradiction other than to assert that he was previously 

perjuring himself upon the advice of counsel.  “The doctrine of judicial estoppel precludes a 

party from adopting a position inconsistent with one that it maintained successfully in an earlier 

proceeding.”
16

  Defendant Iker is thus barred from advancing this testimony under both the sham 

affidavit and the judicial estoppel doctrines. 

Paragraphs 4, 5, 13 and 14 of the December 22, 2014 Affidavit of Jack L. Iker, therefore, 

should be stricken. 

B. The December 22, 2014 Affidavit of Walter Virden, III 

Plaintiffs object to the admission of the Affidavit of Walter Virden, III (“Virden”) and 

ask that the following portions of Virden’s affidavit be stricken from the summary judgment 

record. 

                                                 
12

 Dep. of Def. Iker at 128:1-12. 
13

 December 22, 2014 Iker Aff. at ¶ 4. 
14

 Compare Dep. of Def. Iker at 170:16-171:16, 173:20-174:21 (interpreting the “Church in this Diocese” and the 

“Church in the Diocese” as references to The Episcopal Church) with December 22, 2014 Iker Aff. at ¶ 5. 
15

 Dep. of Def. Iker at 178:2 – 180:1. 
16

 Pleasant Glade Assembly of God v. Schubert, 264 S.W.3d 1, 6 (Tex. 2013). 
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1. Paragraph 4 

Paragraph 4 of Virden’s affidavit consists of a series of contradictions of his sworn 

deposition testimony in this case.  For example, at his deposition, Virden straightforwardly 

admitted that “the Corporation of the Episcopal Diocese of Fort Worth claimed its tax exemption 

through the umbrella of The Episcopal Church” and that this “was beneficial to the 

Corporation.”
17

  In his affidavit, however, Virden testifies conclusorily that “the Corporation and 

the Diocese did not actually receive any benefits as a result of the group exemption.”
18

  In 

addition, at deposition Virden conceded that, in this case, there are “plaintiff congregations and 

defendant congregations” “both claiming to be the continuing congregation of what existed 

before the split in 2008.”
19

  His recent affidavit contradicts this as well, arguing that he “said 

only that I knew there were some plaintiffs who claimed to represent some of the Defendant 

Congregations.”
20

  Virden also conceded in his deposition that the phrase the “Church in this 

Diocese” meant “The Episcopal Church,”
21

 but now offers the same modified definition of that 

term in his recent affidavit as Defendant Iker’s changed testimony upon direction by counsel.
22

  

Finally, at his deposition, Virden admitted, without qualification, that “the bylaws of the 

Corporation must be consistent with the rules of the diocese.”
23

  His affidavit testimony, 

however, seeks to contradict this testimony, arguing that he “cannot find any provision in the 

governing documents . . . that says that.”
24

 

                                                 
17

 Dep. of Walter Virden at 119:5-18. 
18

 December 22, 2014 Affidavit of Walter Virden, III ¶ 4. 
19

 Dep. of Walter Virden at 78:5-15. 
20

 December 22, 2014 Affidavit of Walter Virden, III ¶ 4. 
21

 Dep. of Walter Virden at 155:2-156:1. 
22

 December 22, 2014 Affidavit of Walter Virden, III ¶ 4. 
23

 Dep. of Walter Virden at 64:18-20. 
24

 December 22, 2014 Affidavit of Walter Virden, III ¶ 4. 
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Virden’s open contradiction of his deposition testimony in this paragraph of his affidavit 

amounts to sham testimony and should be stricken by this Court. 

2. Paragraph 5 

Paragraph 5 of Virden’s affidavit purports to opine on whether The Episcopal Church has 

made contributions to certain pension funds.  Virden, however, has not shown how he could have 

acquired personal knowledge of whether The Episcopal Church made such contributions.  “A 

witness can only testify about those matters, facts, or events that he perceived firsthand.”
25

  

Moreover, “opinions of nonexpert witnesses are not admissible if they are legal conclusions.”
26

    

Virden’s legal conclusions about the governing documents of the pension funds and his 

secondhand opinions about whether The Episcopal Church donated to them are thus 

inadmissible.  This paragraph should be stricken. 

C. The December 22, 2014 Affidavit of Chad Bates 

Plaintiffs object to the admission of the Affidavit of Chad Bates (“Bates”) and ask that 

the following portions of Bates’s affidavit be stricken from the summary judgment record. 

1. Page 4 

On page 4 of his affidavit, Bates offers a series of contradictions of his prior deposition 

testimony.  At his deposition, Bates agreed that it would not have been legal for the Corporation 

to claim the benefits of The Episcopal Church’s group tax exemption under false pretenses.
27

  He 

agreed that the Corporation was “a subordinate unit of [the] Protestant Episcopal Church in the 

United States of America.”
28

  In his affidavit, however, Bates attempts to contradict both of those 

statements in order to mount an argument that the Corporation was not a subordinate entity to 

                                                 
25

 Austin Traffic, 2010 Tex. App. LEXIS 7059 at *17. 
26

 Mowbray, 788 S.W.2d at 668. 
27

 Dep. of Chad Bates at 30:24-31:21. 
28

 Id. at 31:11-21. 
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The Episcopal Church and that, even so, it acted legally in telling the IRS that it was such an 

entity.
29

   

This testimony amounts to a sham affidavit and should be stricken from the summary 

judgment record.  Further, Bates is not qualified to give these opinions, and they should be 

stricken for this reason as well.   

2. Page 1 - 3 

Throughout the remainder of his affidavit, Bates offers secondhand testimony and legal 

opinions about actions taken by Jude Funding, Inc.  Chad Bates is not an expert witness and 

“[o]pinions of nonexpert witnesses are not admissible if they are legal conclusions.”
30

  

Moreover, an affidavit must contain direct and unequivocal facts—not legal or factual 

arguments.
31

  Chad Bates’ abstract opinions and legal conclusions about facts he did not witness 

firsthand violate these requirements and should, therefore, be stricken. 

D.  The December 22, 2014 Affidavit of Jane Parrott 

Plaintiffs object to the admission of the Affidavit of Jane Parrott (“Parrott”) and ask that 

the affidavit be stricken in its entirety.  Summary judgment affidavits must be based on personal 

knowledge.
32

  “Personal knowledge” means “knowledge gained through firsthand observation or 

experience, as distinguished from a belief based on what someone else has said.”
33

   

Parrott’s affidavit, however, concedes that her testimony is not based on her personal 

knowledge.  Instead, Parrott concedes that her statements are based on her examination of 

financial and other records of the Diocese.
34

  Her testimony thus fails the personal knowledge 

                                                 
29

 December 22, 2014 Affidavit of Chad Bates at 4. 
30

 Mowbray, 788 S.W.2d at 668. 
31

 Draper, 793 S.W.2d at 300. 
32

 TEX. R. CIV. P. 166a(f).   
33

 Austin Traffic, 2010 Tex. App. LEXIS 7059, *17 (quoting BLACK’S LAW DICTIONARY, 951 (9th Ed. 2009)). 
34

 December 22, 2014 Affidavit of Jane Parrott ¶ 2. 
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requirement and should be stricken in its entirety.
35

  Additionally, Parrott is not an expert witness 

and “[o]pinions of nonexpert witnesses are not admissible if they are legal conclusions.”
36

   

Further, Parrott’s testimony that the funds transferred to Louisiana “have been used for 

ordinary operations of the Diocese and for no other purpose”
37

 contradicts her deposition 

testimony in this case, which admitted that the funds were being used to pay for legal expenses.
38

  

Similarly, her testimony that the money transferred to the Louisiana account has “never been 

hidden at any time” contradicts her deposition testimony that the Defendant Diocese put the 

money in an out-of-state account to keep it from this Court’s reach.
39

  This testimony amounts to 

a sham affidavit, and should be stricken from the record. 

E. The December 22, 2014 Affidavit of Stanley Maneikis 

 Plaintiffs object to the admission of the Affidavit of Stanley Maneikis (“Maneikis”) and 

ask that the affidavit be stricken in its entirety.  The affidavit relates Maneikis’s interpretation of 

various records purportedly found in the offices of the Diocese of Dallas.   

Summary judgment affidavits must be based on personal knowledge.
40

  “Personal 

knowledge” means “knowledge gained through firsthand observation or experience, as 

distinguished from a belief based on what someone else has said.”
41

  Maneikis’s interpretation of 

certain Diocesan records fails this personal knowledge requirement for affidavits, is 

inadmissible, and should be stricken from the summary judgment record.  Moreover, Maneikis is 

                                                 
35

 See Villareal v. State, 826 S.W.2d 621, 623 (Tex. App.—Houston [14th Dist.] 1992, pet. denied) (finding 

testimony to fail the personal knowledge requirement where it the knowledge came from “notes and memoranda” in 

the affiant’s records, instead of firsthand observation).  
36

 Mowbray, 788 S.W.2d at 668. 
37

 December 22, 2014 Affidavit of Jane Parrott ¶ 5. 
38

 See Parrott Dep. at 179:11-180:13. 
39

 Parrott Dep. at 93:18-22.  (“Q. So you thought that that money would be harder for a court to reach out of state?  

A. That is not what I said, but that was the thought of the Diocese, not of me, but of the Diocese, that was the 

decision that was made.”). 
40

 TEX. R. CIV. P. 166a(f).   
41

 Austin Traffic, 2010 Tex. App. LEXIS 7059 at *17.  
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not qualified by training or professional experience to offer the legal opinions stated in these 

paragraphs.
42

  Finally, they are not admissible lay witness opinions.   

III. CONCLUSION AND PRAYER 

For the foregoing reasons, Plaintiffs ask this Court to strike the identified portions of 

Defendants’ Supplemental Summary Judgment Affidavits and Evidence and grant to Plaintiffs 

any and all other relief to which they are entitled. 

                                                 
42

 See Tex. R. Evid. 702 (a witness “qualified as an expert by knowledge, skill, experience, training, or education 

may testify thereto in the form of an opinion or otherwise.”) (emphasis added); Mowbray, 788 S.W.2d at 668 

(“Opinions of nonexpert witnesses are not admissible if they are legal conclusions . . . .”) (citation omitted).   

141-252083-11



 

Objections to and Motion to Strike Defendants’ Supplemental Summary Judgment Affidavits Page 10 

 

 

By: /s/ Sandra Liser w/ permission 

Sandra Liser 

  State Bar No. 17072250 

Naman Howell Smith & Lee, PLLC 

Fort Worth Club Building 

306 West 7th Street, Suite 405 

Fort Worth, Texas 76102-4911 

Telephone: 817-509-2025 

Facsimile: 817-509-2060 

sliser@namanhowell.com 

Mary E. Kostel 

The Episcopal Church 

c/o Goodwin|Procter LLP 

901 New York Ave., N.W. 

Washington, D.C. 20001 

Telephone: 202-346-4184 

Facsimile: 202-346-4444 

mkostel@goodwinprocter.com 

 

David Booth Beers 

Goodwin|Procter LLP 

901 New York Ave., N.W. 

Washington, D.C. 20001 

Telephone: 202-346-4224 

Facsimile: 202-346-4444 

dbeers@goodwinprocter.com 

 

Attorneys for The Episcopal Church 

 

By: /s/ Frank Hill w/ permission  

Frank Hill 

  State Bar No. 09632000 

HILL GILSTRAP, P.C. 

1400 W. Abram Street  

Arlington, Texas 76013-1705  

Telephone: 817-261-2222  

Facsimile: 817-861-4685  

fhill@hillgilstrap.com 

 

Attorney for the Local Episcopal  

Congregations 

Respectfully submitted, 

 

By: /s/ Thomas S. Leatherbury 

William D. Sims, Jr. 

  State Bar No. 18429500 

Thomas S. Leatherbury 

  State Bar No. 12095275 

Daniel L. Tobey 

  State Bar No. 24048842 

VINSON & ELKINS LLP 

2001 Ross Avenue, Suite 3700 

Dallas, Texas  75201-2975 

Telephone:  214-220-7792 

Facsimile:  214-999-7792 

bsims@velaw.com 

tleatherbury@velaw.com 

dtobey@velaw.com 

 

Jonathan D.F. Nelson 

  State Bar No. 14900700 

Jonathan D.F. Nelson, P.C.  

1400 W. Abrams Street  

Arlington, Texas 76013-1705  

Telephone: 817-261-2222  

Facsimile: 817-861-4685 

jnelson@hillgilstrap.com 

 

Kathleen Wells  

  State Bar No. 02317300  

P.O. Box 101714  

Fort Worth, Texas 76185-0174  

Telephone: 817-332-2580 

Facsimile: 817-332-4740 

chancellor@episcopaldiocesefortworth.org 

 

Attorneys for Plaintiffs the Local  

Episcopal Parties 
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CERTIFICATE OF SERVICE 

 

I certify that on the 23rd day of January, 2015, the foregoing document was filed and 

served electronically on all counsel. 

J. Shelby Sharpe, Esq. 

Sharpe Tillman & Melton 

6100 Western Place, Suite 1000 

Fort Worth, TX 76107 

 

Scott A. Brister, Esq. 

Andrews Kurth L.L.P. 

111 Congress Avenue, Suite 1700 

Austin, TX 78701 

 

R. David Weaver, Esq. 

The Weaver Law Firm 

1521 N. Cooper Street, Suite 710 

Arlington, TX 76011 

 

 

  

  

       /s/ Thomas S. Leatherbury 

       Thomas S. Leatherbury 

US 3251812 
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