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LOCAL EPISCOPAL PARTIES'MOTION FOR PARTIAL ST]MMARY JUDGMENT

TO THE HONORABLE COURT:

Pursuant to Texas Rule of Civil Procedure 166a, Plaintiffs and Third-Party

Defendants/Counter-claimants (the "Local Episcopal Parties"),I all aligned with The Episcopal

Church, file this motion for partial summary judgment against the parties listed at footnote 2 who

left The Episcopal.Church but claim its property (hereafter, the 'breakaway faction")t aod would

respectfully show the Court:3

I. INTRODUCTION & SUMMARY OF ARGUMENT

"The flocal church] was but a member of and under the control of the larger and
more important Christian organization...and the local church was bound by the
orders and judgments of the courts of the church. . . . [T]hose mernbers who
recognize the authority of the [mother church] are entitled to the possession and use
of the property sued for." - The Texas Supreme Court*

o'Those persons acting in concord with the Defendants have constituted themselves
as the Schismatic and Purported Church of the Holy Apostles. Such persons are not
members of the true Church of the Holy Apostles because they have joined the
Antiochean Orthodox Church and thereby have abandoned communion with The
Episcopal Church . . . .[The breakaway faction, the] Schismatic and Purported
Church of the Holy Apostles is a new creation, having no relation to Holy Apostles
and no right to its property." - Defendant Jack lker, leader of the current

t This motion is specifically brought by Plaintiffs the Rt. Rev. C. Wallis Ohl, Robert Hicls, Floyd McKneely,
Shannon Shipp, David Skelton, and Whit Smith and by Third-Party Defendants/Counterclaimants Margaret Mieuli,
Anne T. Bass, Walt Cabe, the Rev. Christopher Jambor, the Rev. Frederick Barber, the Rev. David Madison, Robert
M. Bass, the Rev. James Hazel, Cherie Shipp, the Rev. John Stanley, Dr. Trace Worrell, the Rt. Rev. Edwin F.
Gulick, Jr., and Kathleen Wells.
t This motion is specifically brought against Defendants/Counter-Defendants FranHin Salazar, Jo Ann Patton,
Walter Virden, III, Rod Barber, Chad Bates, The Rt. Rev. Jack Leo lker, Judy Mayo, Julia Smead, The Rev.
Christopher Cantrell, The Rev. Timothy Perkins, and The Rev. Ryan Reed; to any extent necessary, this motion is
brought against DefendanlThird-Party PlaintiffiCor¡nter-Defendant The Anglican Province Of The Southern Cone's
"Diocese Of Fort 'Worth," which has wrongfully appeared as "The Episcopal Diocese of Fort 'Worth," and
Intervenor/Third-Party Plaintiff/DefendanlCounter-Defendant The Anglican Province Of The Southern Cone's
"Corporation Of The Episcopal Diocese Of Fort Worttr," which has wrongfully appeared as "The Corporation of the
Episcopal Diocese of Fort Worth." This motion is not asserted against the Intervening Congregations.

3 This motion is for partial summary judgment as it seeks oniy declaratory relief and does not move on Plaintiffs'
legal claims such as breach of fiduciary duty, nor do Plaintiffs move here against the Intervening Congregations.

a Brownv. Clark,l16 S.W.360,363-65 (Tex. 1909) (citngWatsonv. Jones,80 U.S. 679,727 (1871)).
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breakaway faction, testifying under oath about a prior breakaway faction.s

A local faction within the Episcopal Diocese of Fort Worth, led by Defendant lker, has

abandoned communion with The Episcopal Church and affrliated with another denomination that

is not part of the Episcopal Church - but they continue to hold themselves out as the Episcopal

Diocese of Fort Worth, the Corporation of the Episcopal Diocese of Fort Worth ("Corporation"),

and its Board of the Fund for the Endowment of the Episcopate ("Endowment Fund") and

wrongly take and occupy property that The Episcopal Church has acquired for its mission since

1838.6 This breakaway faction violates a century of Texas and First Amendment law and

contradicts lker's own prior court testimony. In this Motion, the local Episcopal leadership

recognized by The Episcopal Church (the "Local Episcopal Parties") moves for summary

judgment against the breakaway faction.

Summary judgment is proper because, for over 100 years, Texas courts have held that

when two factions claim control of a local unit of a hierarchical church, courts defer to the

hierarchical church's decision of who represents the local church and who controls its property

as core ecclesiastical issues. As a matter of law, the leadership recognized by the

hierarchical church is the leadershþ of the local church and controls its property.

Here, there is no dispute that The Episcopal Church recognizes the Local Episcopal

Parties, and not the breakaway faction, as the leadership of the Episcopal Diocese of Fort'Worth,

its Corporation, and its Endowment Fund and as the rightful holders of property the Chwch has

acquired over the last century-and-a-ha1f. And here, the breakaway faction has already

represented to prior courts that The Episcopal Church is hierarchical and that breakaway factions

cannot take Church property. The breakaway faction is estopped from contradicting itself now.

t el0t5 (Ex. G-2, Iker Aff. at 4).

6In this Motion, "property''shall refer to real, personal, and intellectual property.
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Courts around the nation routinely grant summary judgment against breakaway factions

in similar cases, allowing the parties to return their time and resources to ministry.

II. CORE T]NDISPUTED F'ACTS

Like similar cases across the country, this case may be resolved by summary judgment on

simple undisputed facts.T

l. The Episcopal Church (the "Church") has a three-tiered structure composed of a

national General Convention, 111 regional dioceses below the General Convention, and over

7,000 local congregations.s As a condition of formation, each diocese is required to pledge

'trnqualified accession to the Constitution and Canons of this Church."e Defendant lker has told

a prior court that dioceses arc orgarnzed "below" the General Convention, that "a national body

leads the overall church," and that dioceses cannot have canons inconsistent with national

canons.l0 Each diocese's bishop pledges, as a condition of ordination, to "conform to the

Doctrine, Discipline, and Worship of the Episcopal Church."rl

2. In November 2008, a faction within The Episcopal Diocese of Fort Worth, led by

then-bishop Defendant Jack Leo lker, purported to sever ties with The Episcopal Church and join

a religious organization located in South America.12

7 Section YII infra contains an exhaustive list of undisputed facts on which Movants rely. Movants also incorporate
as if fully stated herein the facts and arguments set forth in The Epíscopal Church's Motion for Partial Summary
Judgment filed on Monday, October 18, 2010.
t 453, 54, 56 (Ex. C-l, Statement of Robert Bruce Mullin atfll24,29, and35); see ¿/so Sections VïI(lt)-(C) infi.a.
e A625,665 (Ex. D-36, Church Arl V.l and Church Canon I.10.4); see also Sections VII(Ì+)-(C) ínfra.
r0See,e.g.,SectionVII(D) infraandA1062-63(Ex.G-5,IkerAmicusBriefatl0-11)("ECUSAhasanationalbody
that leads the overall church through its General Conventions, with the fi¡st national convention in 1789 and the
most recent in 2000. Among other things, the General Convention is the body which alters and revises the Canons
ofthe Church. Below that are various dioceses which are generally geographical in nature. The national church is
governed by the Constitution and Canons of ECUSA, as Revised by the Convention of 2000. The dioceses have
canons that cannot be inconsistent with national canons.") (foohrotes omitted).

" A627-28 (Ex. D-36, Church Arl Vil); ); see also Sections YII(lt)-(C) infra.

't 4883-85 (Ex. F, Wells Aff. atn 4-7); A8g6-gi (Ex. F-5, "As 'we Realign"); 4898-99 (Ex. F-6, Responses to
Attempted Inhibition of the Bishop); ); see a/so Section VII(E) infra.
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3. The Church's Presiding Bishop, acting under the Church's highest authority, the

General Convention, removed Iker from authority within the Church.13

4. The Episcopal Church recognizes the Local Episcopal Parties, led by Bishop

Gulick and now Bishop Ohl, as the leadership of The Episcopal Diocese of Fort Worth and its

Corporation and institutions. la

5. Despite requests to stop, thè breakaway faction continues to hold itself out as The

Episcopal Diocese of Fort Worth, its Corporation, and the Board of its Endowment Fund and to

use these entities' property.ls

ilI. SUMMARY JUDGMENT STANDARI)

Summary judgment is proper where there are no genuine issues of material fact and

judgment is proper as a matter of 1aw.l6 Once the Movant's sunmary judgment proof facially

establishes its right to judgment as a matter of law, the burden shifts to the nonmovant to raise a

fact issue precluding sufirmary judgment.lT To raise a genuine issue of material fact, the

nonmovant must present more than a scintilla of probative evidence.ls Less than a scintilla of

13 4608 (Ex. D-33, Renunciation of Ordained Ministry and Declaration of Removal and Release of Rt. Rev. Jack
Leo lker); 4900 (Ex. F-7, Notice of Special Meeting of the Convention of the Episcopal Diocese of Fort Worth from
the Presiding Bishop of the Episcopal Church (acknowledging that there was, at the time, "no Bishop of the
Episcopal Diocese of Fort Worth, or any qualified members of the Standing Committee of the Diocese")\ see also
Section YII(F) infra.

'o A5-7 (Ex. A, Ohl Aff. atl[5); 430-31 (Ex. B, Gulick Aff. atfl 7); A867,869-871, 876 (Ex. E-1, Excerprs from the
2009 Journal of the General Convention); A613-614 (Ex. D-35, Excerpt from The Episcopal Church Annual for
2009); A23-25 (Ex. A-2, Letters of Congratulations and Commendation); 4363, 365-366 (Ex. D-3, Excerpts from
the Episcopal Church Annual, 2010); see also Sections VII(E)-(F) infra.
t5 A8 1Ex. A, Ohl Aff. at !J 6); see ø/so Sections VII(E)-(G) infra.
tóTex.R.Ctv.P. 166a(c); Randall'sFoodMkts.,Inc.v.Johnson,897 S.W.2d 640,644(Tex. 1995).

t7 Randall's,8gl S.W.2d at644.
ts King Ranch, Inc. v. Chapman,l lS S.W.3d '742,751(Tex. 2003).
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evidence exists where the evidence is so weak as to do no more than create a mere surmise or

suspicion of fact.le

IV. SUMMARY JUDGMENT GROUNDS

1. Under Texas law and the First Amendment, the Local Episcopal Parties, see note

l, supra, are the legally-recognized leadership of the Episcopal Diocese of FortlWorth, its

Corporation, its Endowment Fund, and other Diocesan institutions, because the hierarchical

Episcopal Church recognizes the Local Episcopal Parties as the authorized officials of the

Diocese, its Corporation, its Endowment Fund, and other Diocesan institutions. Accordingly:

The Bishop of the Episcopal Diocese of Fort Worth is Local Episcopal
Party The Rt. Rev. C. V/allis Ohl or his successor(s) recognizedby and in
communion with The Episcopal Church. Before Bishop Ohl, the Rt. Rev.
Edwin F. Gulick, Jr. was the Bishop of the Episcopal Diocese of Fort
Worth recognized by and in communion with The Episcopal Church.

The Standing Committee of the Episcopal Diocese of Fort Worth is
composed of Local Episcopal Parties Margaret Mieuli, Walt Cabe, Anne
T. Bass, The Rev. J. Frederick Barber, The Rev. Christopher Jambor, and
The Rev. David Madison or their successors recognized by and in
communion with The Episcopal Church.

The Trustees of the Corporation of the Episcopal Diocese of Fort Worth
are Local Episcopal Parties The Rev. James Hazel, Cherie Shipp, Trace
'Worrell, Robert M. Bass, The Rev. John Stanley, and The Rt. Rev. C.
Wallis Ohl or their successors recognizedby and in communion with The
Episcopal Church.

The Trustees and/or Board of the Fund for the Endowment of the
Episcopate of the Episcopal Diocese of Fort Worth is comprised of Local
Episcopal Parties Robert Hicks, Floyd McKneely, Shannon Shipp, David
Skelton, Whit Smith, the Rev. James Hazel, and Anne T. Bass or their
successors recognized by and in communion with The Episcopal Church.

Because he abandoned communion with, and is not recognized by, The
Episcopal Church, breakaway faction leader Defendant Jack Iker is not the
Bishop of the Episcopal Diocese of Fort Worth.

'e Id.
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r Because they abandoned communion with, and are not recognized by, The
Episcopal Church, breakaway faction members Judy Mayo, Franklin
Salazar, Julia Smead, the Rev. Christopher Cantrell, the Rev. Timothy
Perkins, and the Rev. Ryan Reed are not the Standing Committee of the
Episcopal Diocese of Fort Worth.

o Because they abandoned communion with, and are not recognized by, The
Episcopal Church, breakaway faction members Franklin Salazar, Jo Ann
Patton, Walter Virden, III, Rod Barber, and Chad Bates, and Jack Iker are
not the Trustees and/or Board of the Fund for the Endowment of the
Episcopate of the Episcopal Diocese of Fort Worth.

2. Under Texas law and the First Amendment, the Local Episcopal Parties, see note

l, supra, are entitled to control any property of any character or kind of the Episcopal Diocese of

Fort Worth, its Corporation, its Endowment Fund, or other Diocesan institutions, because the

hierarchical Episcopal Church recognizes the Local Episcopal Parties as the rightñrl authorized

officials of the Diocese, its Corporation, its Endowment Fund, and other Diocesan institutions.

Accordingly, the members of the breakaway faction, identified supra at note 2, may not divert,

alienate, or use any property of any character or kind of the Episcopal Diocese of Fort 'Worth, its

Corporation, its Endowrnent Fund, or other Diocesan institutions.

3. The Local Episcopal Parties, see note l, ,upro, are entitled to control this

property, in the alternative, under the neutral principles analysis applied by some states.

Accordingly, the members of the breakaway faction, identified supra at note 2, may not divert,

alienate, or use any property of any character or kind of the Episcopal Diocese of Fort Worth, its

Corporation, its Endowment Fund, or other Diocesan institutions.

4. The actions of the members of the breakaway faction, identified supra at note 2,

seeking to withdraw the Episcopal Diocese of Fort'Worth, its Corporation, its Endowment Fund,

or other Diocesan institutions or any property of any character or kind from The Episcopal

Church were and are unauthonzed, void, and without effect. The actions of the members of the
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breakaway faction, identified supra at note 2, since November 15, 2008 purportedly in the name

of the Episcopal Diocese of Fort Worth, its Corporation, its Endowment Fund, or other Diocesan

institutions were and are unautho nzed,void, and without effect. The actions of the members of

the breakaway faction, identified supra at note 2, in August and September 2006, and again in

April 2009, purporting to amend or alter the Articles of lncorporation of the Corporation of the

Episcopal Diocese of Fort Worth with the Secretary of State were and are unauthorized, void,

and without effect.

5. The breakaway faction, see note 2, supra,has maintained the position in prior

court proceedings that The Episcopal Church is hierarchical from the General Convention down

and that breakaway factions abandoning communion with The Episcopal Church have no right to

take property with them. All factual statements made by the breakaway faction, its agents, or its

leaders in support of these positions are conclusively proved against the breakaway faction as

judicial admissions; as a matter of law, these judicial admissions satisfu the Local Episcopal

Parties' burden to show such facts here and cannot be disputed by the breakaway faction. And,

separately and independently, under judicial estoppel and quasi-estoppel, the breakaway faction

is estopped from contradicting these prior positions before this Court. For these additional and

independent reasons, the Local Episcopal Parties, se¿ note l, supra, are the leaders of the

Diocese, the Corporation, the Endowment Fund, and other Diocesan instifutions, and the leaders

of the breakaway faction, see note 2, supra, are not. The Local Episcopal Parties, see note 1,

supra, are entitled to control and use the property of the Diocese, the Corporation, the

Endowment Fund, and other Diocesan institutions, and the leaders of the breakaway faction, see

note2, supra, are not.
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V. SUMMARY JUDGMENT EVIDENCE

The following summary judgment evidence is filed herewith as an Appendix and is

incorporated as if fully set forth in this brief. Citations to this Appendix will follow the format

A[start page] -[end page] (Ex. [letter]-[tab], [description]).

EXHIBIT A Affïdavit of The Rt. Rev. C. Wallis Oht (41-10)

TAB I Report of the Resolutions Committee,2T'" Annual Convention, November 13-14,
2009 (At1-22)

TAB 2 Letters of Congratulations and Commendation (A23-25)

TAB 3 Notice of Deposition of Priests and Deacons (^25-27)

EXHIBIT B Affidavit of The Rt. Rev. Edwin F. Gulick (428-34)

TAB 1 Amended and Restated Articles of lncorporation of Corporation of The Episcopal
Diocese of Fort Worth (April 14,2009) (435-39)

TAB 2 March 3,2009 letter to the Hon. William T. McGee, Jr. from Kathleen 'Wells,

Chancellor of The Episcopal Diocese of Fort V/orth (440-441)

EXHIBIT C ThÍrd Affidavit of Robert Bruce Mullin (A42-43)

TAB 1 Statement of Robert Bruce Mullin (A44-ll3)

EXIIIBIT D Second Affidavit of Mark Duffy (4114-119)

TAB 1 Constitution & Canons for the Government of the Protestant Episcopal Church in
the United States of America Otherwise Known as The Episcopal Church (Chuch
Publishing lnc., 2009) (A120-293)

TAB 2 Revised Title IV in effect until July 1,2011 (4294-358)

TAB 3 Excerpts from The Episcopal Church Annual (Morehouse Church Resources, 2010)
(A3s9-366)

TAB 4 1785, 1786, and 1789 Joumals of the General Convention, collected in Journals of
the General Conventions of the Protestant Episcopal Church in the United States of
America. from the Year 1784. to the Year 1814. Inclusive (Philadelphia: John
Bioren, 18 17) (4367-386)

TAB 5 Excerpts from The Book of Common Prayer (New York: The Church Hymnal
Corporation, Septemb er 197 9) (A387 -392)

TAB 6 Excerpts from the 1979 Journal of the General Convention (4393-400)

TAB 7 Excerpts from the 1868 Journal of the General Convention (4401-403)

TAB 8 Excerpts from the 1940 Journal of the General Convention (A404-407)

TAB 9 Excerpts from the 1904 Journal of the General Convention (4408-414)
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TAB IO Deposition of the Right Rev'd Robert 'W. Duncan dated September 19, 2008
(A415)

TAB 11 Resolution adopted by the Executive Council at its meeting on June 1l-14,2007
(A416)

TAB 12 Excerpts from the 1838 Journal of the General Convention (A417-4lS)

TAB 13 Excerpts from the 1895 Journal of the General Convention (A419-421)

TAB 14 Excerpts from the 1895 Constitution of the Diocese of Dallas (A422-424\

TAB 15 Excerpts from the 1896 Canons of the Diocese of Dallas (A425-429)

TAB 16 Excerpts from the Minutes of the June 18, 1982, Special Convention of the Diocese
of Dallas (^430-432)

TAB 17 Excerpts from the 1982 Journal of the General Convention (4433-435)

TAB 18 Constitution & Canons for the Government of the Protestant Episcopal Chr:rch in
the United States of America Otherwise Known as The Episcopal Church (Seabury
Profl Servs., 1979) (A436-503)

TAB 19 The Proceedings of the Primary Convention of the Episcopal Diocese of Fort
Worth (l 982) (4s04-s2s)

TAB 20 Journal of the Eighty-Seventh Annual Meeting of the Diocese of Dallas (1982)
(As26-s31)

TAB 21 Excerpts from the 1982 Constitution and Canons of the Episcopal Diocese of Fort
V/orth (4532-539)

TAB 22 Declaration of Conformity executed by the Rt. Rev. A. Donald Davies (4540)

TAB 23 Declaration of Conformity executed by the Rt. Rev. Clarence C. Pope (4541)

TAB 24 Declaration of Conformity executed by the Rt. Rev. Jack Leo Iker (4542)

TAB 25 Excerpts from The Proceedings of the Seventh Annual Convention of the Episcopal
Diocese of Fort Worth (Oct. 6-7, 1989) (A543-546)

TAB 26 Excerpts from the Journal of the Special Diocesan Convention (Sep. 27, 2003)
(As47-s49)

TAB 27 Excerpts from the 1985, 1988, 1991,1994,1997,2000,2003, and 2006 Journals of
the General Convention (A550-573)

TAB 28 Excerpts from the Journal of the Twelfth Annual Meeting of the Diocese of Fort
Worth (Oct. 7-8, 1994) (A574-577)

TAB 29 Excerpts from the Journal of the Episcopal Diocese of Fort Worth 2006 (A578-
s97)

TAB 30 Excerpts from the Journal of the Tenth Annual Meeting of the Diocese of Fort
Worth (Oct. 2-3, 1992) (4598-601 )

TAB 31 Excerpts from The Order of Service for the Ordination and Consecration of the
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Reverend Jack Leo Iker to be a Bishop in the Church of God and Bishop Coadjutor
of the Diocese of Forth Worth (4602-605)

TAB 32 Excerpts from the Journal of the Thirteenth Annual Meeting of the Diocese of Fort
Worth (Nov. 3-4,1995) (4606-607)

TAB 33 Renunciation of Ordained Ministry and Declaration of Removal and Release of the
Rt. Rev. Jack Leo Iker dated December 5,2008 (4608)

TAB 34 Forms signed by Bishop Edwin F. Gulick (Oct. 15, 2009) and the members of the
Standing Committee of the Diocese of Fort Worth (Nov. 12, 2009) consenting to
the ordination and consecration of Scott A Benhase as Bishop of the Diocese of
Georgia (4609-610)

TAB 35 Excerpts from The Episcopal Church Annual (Morehouse Church Resources, 2009)
(A611-614)

TAB 36 Constitution & Canons for the Government of the Protestant Episcopal Church in
the United States of America Otherwise Known as The Episcopal Church (Church
Publishing lnc., 2006) (46 1 5-802)

TAB 37 Excerpts from The Episcopal Chrnch Annual (Morehouse-Barlow Co., 1984)
(A803-804)

TAB 38 Excerpts from Proceedings of a Convention of the Clergy and Laity of the
Protestant Episcopal Church in the State of Texas, 1849 (4805-808)

TAB 39 Excerpts from the 1850 Journal of the General Convention (4809-821)

TAB 40 Excerpts from the Journal of the Twenty-Fifth Annual Council of the Protestant
Episcopal Church in the Diocese of Texas, May 28-30,1874 (A822-824)

TAB 41 Excerpts from the 1874 Journal of the General Convention (4825-859)

TAB 42 Excerpts from the Journal of the Fourth Annual Convocation of the Protestant'
Episcopal Church in the Missionary Diskict of Northern Texas, May 30 through
June 1, 1878 (A860-863)

EXHIBIT E Affidavit of Gregory S. Straub (4864-865)

TAB 1 Excerpts from the 2009 Journal of the General Convention (4866-876)

TAB 2 2009 Annual Report of the Episcopal Diocese of Fort Worth (4877-880)

EXHIBIT F Affidavit of Kathleen Wells (4881-888)

TAB 1 September 8, 2008 Third Report from the Bishop and Standing Committee
conceming The Anglican Province of the Southem Cone (4889)

TAB 2 "10 Reasons'Why Now Is the Time to Realign", September 2008 (4890-892)

TAB 3 Report of the Committee on Constitution and Canons to the 26"' Annual
Convention of the Episcopal Diocese of Fort Worth (4893-894)

TAB 4 Proposed Resolution for Admission to the Anglican Province of the Southern
Cone (4895)
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TAB 5 "As'We Realign" (4896-897)

TAB 6 Responses to Attempted Inhibition of the Bishop (4898-899)

TAB 7 Notice of Special Meeting of the Convention of the Episcopal Diocese of Fort
'Worth, 

Feb. 7,2009 (4900)

TAB 8 Certificates of Registration of Diocesan Name and Seal (4901-904)

TAB 9 Documents Showing Use of Diocesan Name and Seal (4905-916)

TAB 10 Excerpts from the Proceedings of the Twenty-Fifth Annual Convention of the
Episcopai Diocese of Fort Worth, November 2007 (A917-932)

TAB 11 Excerpts from the Journal of the Twenty-Seventh Annual Convention of the
Episcopal Diocese of Fort Worth, November t3-14, 2009 &, Special Meeting of
Convention, February 7, 2009 (A933-97 5)

EXIIIBIT G Affidavit of Jonathan Nelson (4976-981)

TAB 1 Plaintiffs' Second Amended Original Petition in Corp. of the Episcopal Diocese
of Fort Worthv. McCauley (4982-1001)

TAB 2 Plaintifß' Motion for Summary Judgment, including Affidavits of Bishop Jack
Iker and Reverend Canon Billie Boyd, filed in Corp. of the Epîscopal Díocese of
Fort Worth v. McCauley (41002-1033)

TAB 3 Plaintifß' Second Supplemental Evidence in Support of Their Motion for
Summary Judgment, including Affrdavits of Reverend Canon Billie Boyd and
The Reverend Canon Charles A. Hough, III, filed in Corp. of the Epíscopal
Diocese of Fort Worth v. McCauley (,A.1034-1041)

TAB 4 Affidavit of The Rt. Rev. William C. IVantland, filed in Corp. of the Episcopal
Diocese of Fort Worth v. McCauley (A1042-1046)

TAB 5 Brief of Amici Curíae Rt. Rev. Jack Leo Iker, Bishop of the Episcopal Diocese of
Fort Worth, and Rt. Rev. Robert Duncan, Bishop of the Episcopal Diocese of
Pittsburgh, filed in Dixon v. Edwards (41047-1073)

TAB 6 Petition in The Episcopal Diocese of Dallas v. Mattox, No. 84-8573 (95"' District
Court Dallas) (Al 074-1 1 38)

TAB 7 Judgment inThe Episcopal Diocese of Dallasv. Mattox (41139-1206)

TAB 8 Articles of Incorporation of Corporation of the Episcopal Diocese of Fort Worth
(Filed February 28, 1983) (A1209-1212)

TAB 9 Articles of Amendment to the Articles of lncorporation of Corporation of the
Episcopal Diocese of Fort TVorth (Filed November 4,1987) (Al2t3-1214)

TAB 10 Articles of Amendment to the Articles of Incorporation of Corporation of the
Episcopal Diocese of Fort Worth (Filed November 27,l99l) (A1215-1221)

TAB 11 Amended and Restated Articles of Incorporation of Corporation of the Episcopal
Diocese of Fort Worth (Filed September 5,2006) (A1222-1225)
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TAB 12 Amended and Restated Articles of Incorporation of Corporation of the Episcopal
Diocese of Fort Worth (Filed April 14, 2009) (A1226-1230)

TAB 13 Certificate of Correction to Amended and Restated Articles of Incorporation of
corporation of the Episcopal Diocese of Fort Worth (filed April 21, z0o9)
(At23t-t236)

EXHIBIT H Affidavit of The Rev. Canon Charles IC Robertson (A1237-1233)

TAB 1 Letter to The Most Rev'd Katharine Jefferts Schori frbm the Rt. Rev'd Dorsey F.
Henderson, Jr. dated January 9, 2008, and regarding the Rt. Rev'd John-David
Schofield (with attachment) (41 23 9-1248)

TAB 2 Deposition of the Right Rev'd John-David M. Schofield dated March 12, 2o0g
(Ar24e)

TAB 3 Letter to The Most Rev'd Katharine Jefferts Schori from the Rt. Rev'd Dorsey F.
Henderson, Jr. dated December 17, 2007, and regarding the Rt. Rev'd Robert \M.
Duncan (with attachment) (Al 25 0-126I)

TAB 4 Forms signed by Bishop Wallis C. Ohl (June 14, 2010 & July 17, 2010)
consenting to the ordination and consecration ofbishops (A1262)

TAB 5 Letter to six former members of the Standing Committee of the Diocese of Fort
V/orth from The Most Rev'd Katharine Jefferts Schori dated December 15, 2008
(A1263-1264\

VI. ARGUMENTS & AUTHORITIES

In Texas, when there are two competing factions within a local unit of a hierarchical

church, the faction recognized by the hierarchical church is the legally-recognized leadership of

the local church and controls local church property. This argument proceeds in three parts:

(1) Ilierarchy: Because of its indisputable three-tier structure, with levels of authority

from the General Convention down to the local officers, and with regional dioceses and local

parishes beneath the General Convention pledging unqualified accession to the Church in their

Constitutions, Canons, and Declarations of Conformity, courts universally acknowledge that The

Episcopal Church is a hierarchical church

(2) IdentÍfy: Under the First Amendment, Texas courts and courts around the

country defer as a matter of constitutional law to a hierarchical church's decisions on local
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church identity, govemance, discipline, and control, because these are core ecclesiastical

questions. Here, it is undisputed that The Episcopal Church recognizes the Local Episcopal

Parties, not the breakaway faction, as the local church leadership in control of the Episcopal

Diocese of Fort Worth, its Corporation, its Endowment Fund, and other Diocesan institutions.

Under Texas's deference principle, the Church's determinations are dispositive as a matter of

law.

(3) Property: For over a century, the Texas Supreme Court, Texas courts of appeal, and

the Fifth Circuit Court of Appeals, applying Texas law, have consistently held, following the

United States Supreme Court's Watson decision, that in church property disputes involving a

schism within a local unit of a hierarchical church, the identity question answers the property

question, and the local church members recognized by the hierarchical church control the local

church property. And, under the alternative 'neutral principles' approach used in some states,

the Local Episcopal Parties rightfully control the local property under relevant national and local

constitutions and canons.

A. The Episcopal Church is a hierarchical church.

As a matter of law, The Episcopal Church is a hierarchical church. The Episcopal

Church meets the United States Supreme Court's definition of a hierarchical church, and it does

not meet the definition of a non-hierarchical or "congregational" church. Every court in the

nation to consider the issue has ruled that The Episcopal Church is a hierarchical church. And

Defendants have already testified and pled to prior courts that The Episcopal Church is

hierarchical; as a matter of law, they cannot contradict themselves now to this Court. Finally,

while the United States Supreme Court definitions are likely controlling, The Episcopal Church

is also clearly hierarchical under the Texas appellate courts' definitions.
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1. The Episcopal Church is hierarchical under the United States
Supreme Court's definition.

The United States Supreme Court recognizes two types of churches: congregational and

hierarchical. A congregational church is a church that is "strictly independent of other

ecclesiastical associations, and so far as church govemment is concerned, owes no feaþ or

obligation to any higher authority."2o A hierarchical church, in contrast, is one in which local

churches are "organized as a body with other churches having similar faith and doctrine with a

coflrmon ruling convocation or ecclesiastical head."2l In a hierarchical church, the local church

is o'a subordinate member of some general church organrzation in which there are superior

ecclesiastical tribunals with a general and ultimate power of control more or less complete, in

some supreme judicatory over the whole membership of that general organization.'¿z

Based on the core undisputed facts in Section II above, Defendant lker's admissions in

Section V(AX4) below, and the extensive undisputed facts set forth in Section VII, The

Episcopal Church is plainly hierarchical as a matter of law. The Episcopal Church has an

uncontested three-tiered structure, with authority ranging from the General Convention down

through regional dioceses to local parishes. Each level is subordinate to the levels above. As a

condition of fo.rmation, each diocese is required to pledge 'bnqualified accession to the

Constitution and Canons of this Church."23 Defendant Iker has told a prior court that dioceses

are "below" the General Convention and cannot have canons inconsistent with the national

canons.24 Each diocese's bishop pledges, as a condition of ordination, to "conform to th.e

20 Watson,80 U.S. at722-23; accord Dean, 994 S.W.2d at 395 n.l (citing l|/atson,80 U.S. at722-23).

2t Kedro¡,344 U.S. at I l0 & n.15.

" Wotson,80 U.S. at722-23; accord Dean, 994 S.V/.2d at 395 n.1 (citing Watson,80 U.S. at722-23).

23 A625,665 (Ex. D-36, Church Art. V.l and Church Canon I.10.4).
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Doctrine, Discipline, and Worship of the Episcopal Church."2s

There is simply no way a breakaway faction can claim, genuinely, that local dioceses or

parishes within The Episcopal Church are "strictly independent of other ecclesÍastical

associations, and so far as church government is concerned, owe[] 4 fealty or oblÍgation to

any higher authority." As shown below, no court has found this. Every court considering the

issue has held that The Episcopal Church is hierarchical, and the breakaway faction here has

admitted this in prior court proceedings.

' 2. Every court to consider the issue has found that The Episcopal
Church is hÍerarchical.

Courts across the nation faced with this same question have routinely found that The

Episcopal Church is a hierarchical church. See, e.g., Díxon v. Edwards, 290 F.3d 699,7t6 (4th

Cir. 2002) ("[T]he Canons of the Episcopal Church clearly establish that it is a hierarchyJ'); In re

Episcopal Church Cases, 198 P.3d 66, 8l-82 (Cal. 2009); New v. Kroeger, 84 Cal. Rptr. 3d 464,

469'71(Cal. Ct. App. 2008) ("The Episcopal Church is a hierarchical c-hurch with a three-tiered

organizational structure."); Diocese of San Joaquin v. Schofield, No. 08 CECG 01425, Order on

Plaintifß' Motion for Summary Adjudication at 5-6 (Cal. Super. Cl July 21,2009) ("[]t is

beyond dispute that the Episcopal Church is a hierarchical church."); Rector, Wardens &

Vestrymen of Triníty-St. Míchael's Parish, Inc. v. Episcopal Church in the Dio,cese of Conn.,620

A.2d 1280, 1285-86 (Conn. 1993); Rector, Wardens & Vestrymen of Christ Church in Savønnah

v. Bishop of the Episcopal Díocese of Ga., Inc., -- S.E.2d --, 2010 WL 2683934, at t 1 (Ga. Ct.

2o See, e.g., Section VII (D) infra and A1062-63 (Ex. G-5, Iker Amicus Brief at l0-11) ('[T]he General Convention
is the body which alters and revises the Canons of the Church. Below tltat are various dioceses which are generally
geographical in nature. The national church is governed by the Constitution and Canons of ECUSA, as Revised by
the Convention of2000. The dioceses have canons that cannot be inconsistent with national canons.") (footnotes
omitted).
2s A627-28 (Ex. D-36, churchÆr. vm).
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App. July 8, 2010) ("[C]areful consideration of the National Episcopal Church's structure and

history persuades us that the National Episcopal Church is hierarchical."); Parísh of the Advent v.

Protestant Episcopal Diocese of Mass., 688 N.E.2d 923, 93I-32 (Mass. 1997); Epíscopal

Diocese of Mass. v. Devíne,797 N.E.2d 916,920-21 (Mass. App. Ct. 2003); Benníson v. Sharp,

329 N.W.2 d, 466, 472-73 (Mich. Ct. App. lg82) ("[T]he undisputed facts show the Protestant

Episcopal Church to be hierarchical with regard to property, as well as spiritual matters.');

Protestant Epíscopal Church ín the Díocese of N.J. v. Graves,4lT A.zd 19,24 (N.J. 1980) ("The

Protestant Episcopal Church in the United States of America is a hierarchically structured

organization which by virtue of its constitution and canons exercises pervasive conhol over its

constituent parishes and missions."); Trs. of the Diocese of Atbany v. Trinity Epíscopal Church

of Gloversville, 684 N.Y.S.2d 76, 78 n.2 (N.Y. App. Div. 1999); Tea v. Protestant Epíscopal

Church in the Diocese of Nev.,610 P.2d 182, 183-84 (Nev. 1980); In re Church of St. Jarnes the

Zess, No. 953NP, 2003 V/L 22053337, at*6-7 (Pa. Ct. Com. Pl. Mar. 10,2003), aff'd in relevant

part, 888 A.zd 7g5 (Pa. 2005) ("[T]he Church is . . . hierarchical because it functions under a

National Constitution and Canons that grant the General Convention and the individual bishops

of the diocese broad authority over the affairs of the individual parishes, and because each tier of

the Episcopal Church's polity is bound by, and may not take actions that conflict with, the

decisions of a higher tier.").

3. Courts routÍnely rule that The Episcopal Church is hierarchical as a
matter of law on summary judgment.

Because The Episcopal Church has an indisputable three-tier constitutional and canonical

skucture, with levels of authority from the General Convention down to the local officers, and

with regional dioceses and parishes pledging unqualified accession in plain language in their

recorded Constitutions, Canons, and Declarations of Conformit¡ courts routinely resolve this
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question at the sunmary judgment stage, because there is no genuine issue of material fact as to

the Church's hierarchical structure.26 See, e.g., Díxon,2g0 F.3d at 703,716; Díocese of San

Joaquin, No. 08 CECG 01425, Order on Plaintiffs'Motion for Summary Adjudication at 5-6

(Cal. Super. Ct. July 21,2009) ("The hierarchical nature of the [Episcopal] Church is apparent

from its governing documents as a matter of law."); Rector, 'llardens & Vestrymen of Christ

Church in Savannah,2010WL2683934, at*t; Episcopal Diocese of Mass.,797 N.E.2d at920-

2l; Trs. of the Díocese of Albany,684 N.Y.S.2d at 78 & n.2; Bennison,329 N.W.2d at 472-73

(affirming srunmary judgment because "[t]he trial court correctly found that the Protestant

Episcopal Church is hierarchically structured as a matter of law" and, therefore, "that control of

the property should remain with the minority, who were determined by higher authority within

the hierarchical church to properly represent the congregation for which the property was

purchased. "); Protestant Episcopatl Church ín the Diocese of N.J., 417 A.zd at 2l-22, 24.27

' 4. The breakaway faction has admitted that The Episcopal Church is
hierarchical and cannot contradict itself now.

In their very statementwithdrawing from The Episcopal Church in 2008, the breakaway

faction acknowledges the hierarchical structure of the Church:

26 See SectionYÍ.A infra.
t7 Of the cases that did not decide the issue of The Episcopal Church's hiera¡chical structure on summary judgment,
one case decided the issue prior to summary judgment, see In re Episcopal Church Cases,l98 P.3d at70-7L,8I-82
(reversing dismissal of plaintiffs' complaints and rendering judgment for plaintiffs), one case decided the issue in
dismissing for lack of jurisdiction, see Parish of the Advenô 688 N.E.2d at 93I-32, 934, and one case decided the
issue on an unspecified "motion hearing," which in all probability was a motion for summary judgment, see
Kroeger, 84 Cal. Rptr. 3d at 468-71, 474 ("Becatse this is an issue of law on undisputed facts, and we are
detennining questions of constitutional law, we review the trial court's decision de novo."). Of the few cases that
actually rilent to trial, one court concluded that the Episcopal Church is hierarchical, In re Church ofSt. James the
Less,2003 WL22053337, at*20, one court found that the evidence was "uncontroverted" that The Episcopal
Church is hierarchical, Rector, Wørdens & Vestrymen of Trinity-St. Michael's Parísh, Inc., 620 A.2d at 1285-86,
and one case noted that the trial court determined that The Episcopal Church is hierarchical based on the
"regulations of the Episcopal church polity," Tea, 6t0 P .2d at 184.
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By voting to change our diocesan Constitution and Canons, y4g

have withdrawn .from the General ==Conventíon. díssociatíng
ours elves from... The Epis c op al Chur ch.28

And when Defendant Iker was still a bishop within The Episcopal Church, and when his

breakaway faction was still a part of that Church, Iker and his agents made numerous

representations to courts, in sworn testimony and pleadings, that The Episcopal Church is a

hierarchical church:

"ECUSA has a national body that leads the overall church through its General
Conventions, with the first national convention in 1789 and the most recent in
2000. Among other things, the General Convention is the body which alters and
revises the Canons of the Church. Below that are the varíous dioceses which are
generally geographical in nature. The national church is govemed by the
Constitution and Canons of ECUSA, as Revised by the Convention of 2000. The
dioceses have canons that cannot be inconsistent with national canons.'29

"[E]ach Parish within The Episcopal Diocese of Fort Worth has acknowledged
that they dre governed by and recogníze the authoríty of the General Convention
and the Constitutíon and Canons of The Epíscopal Church in the Uníted States of
Ameríca."3o

"The Diocese is an hierørchical church, meaning . . . each parish consists of
members of The Epíscopal Church confirmed in or transferred to that parish . . . .

Under the Constitution of the Diocese and under Canon law, no person may be a
member of a parísh who ís not a member of The Epíscopal Church."3r

"The Rt. Rev. Jack Leo Iker is the Bishop of the Diocese of Fort V/orth (Texas) o/
the Epíscopal Church (JíA..."32

An "Episcopal bishop, unlike perhaps a bishop of the Roman Catholic Church, ¿s

governed by the constitution and canons of the Church."33

"A bishop must adhere to the constítution and canons of the Church or be subject

28 A896-97 @x. F-5, "As'We Realign' (emphasis added)).

2e A1062-63 (Ex. G-5, Iker Amicus Brief at 10-l l (footnotes omitted) (emphasis added)).
30 A.1037 (Ex. G-3, Boyd Aff. at 2 (emphasis added)).
3t 410t2-13 (Ex. G-2, Iker Aff. at l, 2 (emphasis added)).

32 41053 (Ex. G-5, Iker Amicus Brief at 1 (emphasis added)).

33 41054 (Ex. G-5, Iker Amicus Brief at 2 (emphasis added)).
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to discípline."3a

o "[I]n a constitutionally ordered church such as ECUSA that freely permits
movement of its clergy between dioceses, the decision of a bishop must be
governed by a more objective standard."3s

c "To allow each diocesan bíshop absolute freedom to determíne who is and is not
duly quaffied would, ín part, render ECUSA a loose association of índependent
regíonal church bodies. There must be some natíonal standard by which 'duly
qualified' can be determined."36

o "[The breakaway clergy and members of the vestry calling themselves the Church
of the Holy Apostlesl are not members of the true Church of the Holy Apostles
bçcause they have joined the Antiochean Orthodox Church and thereby have
abandoned communíon with The Epíscopal Church..."31

o "The lower court misunderstood the políty of the Epíscopal Church USA
hereinafter "Episcopal Church?', "ECUSA" or 'the Church"), specifically ín
reference to the nature, power and role of a bishop within the Episcopøl Church.
The court's misunderstøndíng led to at least three reversible errors in the court's
ruling."38

Each of these admissions made by Iker and his agents is inherently ínconsistent with a

non-hierarchical or o'congregational" church, in which "the congregation itself is the higbest

authority."3e Iker consistently describes The Episcopal Church as a hierarchical church, where

local dioceses and parishes are subordinate members of a general authority, the General

Convention.ao lker's admissions nulliff any later claim that his faction left a non-hierarchical

church and was "strictly independent of other ecclesiastical associations, and so far as church

3o 41056 (Ex. G-5, Iker Amicus Brief at 4 (emphasis added).
3t 41065 (Ex. G-5, Iker Amicus Brief at 13 (emphasis added)).

3u 41063 (Ex. G-5, Iker Amicus Brief at 11 (emphasis added)).

" 41015 (Ex. G-2, Iker Aff. at 4 (emphasis added)).

38 41054 (Ex. G-5, Iker Amicus Brief at 2 (emphasis added)).

3e Hawkins v. Friendslzip Missionary Baptist Church,69 S.W.3d 756,758 n.2,761-62 (Tex. App.-Houston [14th
Dist.l 2002, no pet.).

a0 
See Dean,994 S.V/.2d at 395 n.1 (citngWatson, 80 U.S. at722-23).
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govemment is concerned, owes no fealty or obligation to any higher authority."ar

a. The breakaway faction has judicially admitted facts showing
hierarchy, satisffing Plaintiffs' burden in this case.

"A judicial admission is conclusive upon the party making it, and it relieves the opposing

party's burden gf proving the admittedfacl., and bars the admitting party from disputingit."a *A

judicial admission results when apartymakes a statement of fact which conclusively disproves a

right of recovery or defense currently asserted."43 Pleadings in previous actions '\vhich contain

statements inconsistent with the party's present position are receivable as admissions.'#

Statements in the pleadings in previous actions are judicìal admísstons and therefore conclusive

if the declaration was:

(1) made in the course of a judicial proceeding; (2) contrary to an
essential fact for the party's defense; (3) deliberate, clear, and
unequivocal; (4) related to a fact upon which judgment for the
opposing party could be based; and (5) the enforcement of the
admission would be consistent with public policy.as

Statements made in affidavits and brieß (including appellate brieß) may contain judicial

admissions.a6 A party may seek summary judgment based on another party's judicial

admissions.aT The¡udicial admissions of a party's agent can bind the party.as

The factual statements made in Iker and his colleagues' Holy Apostles affrdawts and in

4' Wøtson,80 U.S. at722-23; accord Dean, 994 S.W.2d at395 n.l (citing Watson,80 U.S. at722-23).
az Mendozav. Fid. &Guar.Ins. (Jnderwñters,Inc.,606 S.V/.2d 692,6g4(Tex. 1980).
43 Brown v. Lanier Worldvvide, Inc.,I24 S.W.3d 883, 900 (Tex. App.-Houston [4th Dist.] 2004, no pet.) .

4 St. Paul Fire & Marine Ins. Co. v. Murplree,3s7 S.W.2d 744,747 (Tex. 1962).
4t Bro*n, 124 S.W.3d at 900; see also DeWoody v. Rippley, 95l S.W.2d g35, 946 (Tex. App.-Fort \Morth 1997,
pet. dism'd) (using same test forjudicial admissions).

a6 
See Holy Cross Church of God in Christv. Wolf,44 S.W.3d 562,568 (Tex.2001) fiudicial admissionmade

during summary judgment briefing and even in appellate bief); Caddel v. Caddel,486 S.V/.2d l4l,l45 (Tex. Civ.
App.-Amarillo 1972, no writ) (udicial admission made by affidavit).
a7 

See DeWoody, 951 S.W.2d at946.
aB 

See Miller v. First State Bank,55l S.V/.2d 89,lO2 (Tex. Civ. App.-Fort Worth Ig77), affd as modiJìed,563
S.W.2d 572 (Tex.1978).
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Iker's amicus brief are judicial admissions-they (1) were made in the course of a judicial

proceeding (the Holy Apostles litigation and Dixon v. Edwørds, respectively); (2) are contrary to

a fact that is essential to the breakaway faction's current position, that they are not bound by a

governing authority; (3) were deliberate, clear, and unequivocal; (4) arc related to a fact upon

which judgment for the Local Episcopal Parties could be based, as set forth in Sections V.(C)-(E)

ínfra; and (5) enforcement of the admissions would be consistent with public policy, which is the

case here, as clergy and church officers should not be permitted to engage in overt contradictions

to gain an advantage in property disputes.

For instance, in the Dixoncase, then-bishop Iker described the structure of The Episcopal

Church to the Fourth Circuit Court of Appeals, noting, inter alia, that the Church is govemed

from the General Convention down, that dioceses are organized 'below" the General

Convention , that a "national body leads the overall church," and that dioceses are prohibited

from adopting canons inconsistent with the General Convention's governing canons.ae These

deliberate, clear, and unequivocal statements are conclusively admitted, demonshate hierarch¡

and satisfu Plaintiffs' burden. As the Fourth Circuit noted, adopting lker's representations, "the

Canons of the Episcopal Church clearly establish that it is a hierarchy."s0

Nor can the breakaway faction contoadict or dispute these admissions. The judicial

admissions of a party's agent can bind the party. Iker made these statements as then-bishop of

the Diocese, when his breakaway faction was still a part of that Diocese under The Episcopal

Church. His statements were made as their agent on their behalf; in Iker's own words, "[a]

ae See A1062-63 (Ex. G-5, Iker Amicus Brief at, e.g., 10-1i) ("ECUSA has a national body that leads the overall
clrurch through its General Conventions, with the first national convention in 1789 and the most recent in 2000.
Among other things, the General Convention is the body which alters and revises the Canons of the Church. Below
that are various dioceses which are generally geographical in nature. The national chwch is governed by the
Constitution and Canons of ECUSA, as Revised by the Convention of 2000 . The dioceses have canons that cannot
be inconsistent'¡víth national canons") (emphases added) (footnotes omitted)).
to Dixon,290 F.3d at7l6.
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bishop of the Church...is a leader and representative of the people he serves. Although [he or

shel may act in an individual capacíty, their public acts can only be in their official capacity . . . .

[A] bishop speaking and acting as a bishop does so for his diocese."5r And, while it is not

required under the law of judicial admissions, his statønents were also made for their benefit,

such as for the recovery of Diocesan property in the Holy Apostles matter. The breakaway

faction cannot disavow these judicial admissions now that its interests have changed and it has

purported to leave The Episcopal Church. Then and now, Iker was their leader and agent, and

his judicial admissions are binding.s2

b. The breakaway faction is estopped from arguing that The
Episcopal Church is not hierarchical under judicial estoppel.

In addition, separately and independently, the breakaway faction is judicially estopped

from contradicting the position taken by Iker and lker's agents in the Holy Apostles affrdawts

and by Iker in his amicus bief.

"The doctrine ofjudicial estoppel precludes apartyfrom adopting a position inconsistent

with one that it maintained successfully in an earlier proceeding.::53 tr'¡'¡" doctrine is designed to

protect the integrity of the judicial process by preventing a party from playing 'fast and loose'

with the courts to suit its own purposes."sa "Although the doctrine is most commonly applied to

the sworn statements of witnesses, it also applies to the statements of attomeys explaining their

sr 41056-57 (Ex. G-5, Iker Amicus Brief at 4-5).
52 Out of an abundance of caution, the Local Episcopal Parties hereby reiterate that in no 'üay does the assertion of
judicial admissions or estoppel anywhere in this motion suggest that Iker and his faction currently represent the
Episcopal Diocese of Fort Worth or aîy of its institutions. Under clear law, they do not. Rather, Iker's statements
when he and his followers were fu¡þ a part of the Episcopal Diocese of Fort V/orth continue to bind them now
that they are not. The breakaway faction rüuas once a part of the Episcopal Diocese of Fort Worth, under lker's then
leadership, and benefited from his statements. Iker and his breakaway cohorts cannot contradict themselves in court
now.
s3 Pleasant Glade Assembly of Godv. Schubert,264 S.W.3d 1,6 (Tex.2008) (internal quotation marks omitted),
cert. denied,129 S. Cl 1003 (2009).

sa Webb v. City of Dallas,2l l S.W.3d 808, 820 (Tex. App.-Dallas 2006, pet. denied) (internal cit¿tions omitted).
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clients' position in the litigation."ss Judicial estoppel can be used offensively (and during

sunmary judgment) to negate a defendant's purported defense.s6 The statements of a party's

agents or employees can operate to judicially estop the party on whose behalf such statements

were made.sT

'When Iker and his faction were still part of the Episcopal Diocese of Fort Worth, they

were successful in recovering The Church of the Holy Apostles for The Episcopal Church and

the Diocese from that earlier breakaway faction.ss The positions Iker and his followers took in

those affidavits in the Holy Apostlescase have the power ofjudicial estoppel.

Separately, in his amicus brief to the Fourth Circuit Court of Appeats, Iker successfully

maintained the position that The Episcopal Church is hierarchical from the General Convention

down,se and while certain of his positions were not adopted by that court, the Fourth Circuit

expressly adopted and agreed with lker's position that The Episcopal Church is hierarctrical.6o

ss Id. lciting, inter alia, Goldman v. White Rose Dístrib. Co.,936 S.W.2d 3g3,3gi (Tex. App.-Fort Worth 1996),
vacated pursuønt to settlement,949 S.V/.2d 707 (Tex.l997) ("White Rose claims that the statements made by its
attorney during the first trial cannot be considered in detenniningjudicial estoppel because that doctrine only applies
to statements made under oath. However, an attorney is an officer of the court and, as such, is an instn¡ment or
agency to advance the ends ofjustice. An attorneymaybind aparty to aparticularposition') (internal quotations
omitted).
s6 See Goldman, 936 S.W.zd at 397-99 (holding that defendants were judicially estopped from asserting a res
judicata defense and granting partíal summary judgment in favor of plaintifÐ; Van Deusen v. Conn. Gen. Life Ins.
Co., 514 S.V/.2d 95I, 954-57 (Tex. Civ. App.-Fort Worth 1974, no writ) (holding that plaintiff was judicially
estopped from asserting its defense against defendant's cross-action).
s7 See Horizon Offshore Contractors, Inc. v. Aon Risk Setrys. of Tex., hnc.,283 S.W.3d 53, 70 (Tex. App.-Houston
[14th Dist.] 2009, pet. denied).

58 4978 (Ex. G, Nelson Aff. at tT3).
se See A1062-63 (Ex. G-5, Iker Amicus Brief at, e.g., 10-11) ("ECUSA has a national body that leads the overall
church through its General Conventions, with the first national convention in 1789 and the most recent in 2000.
Among other things, the General Convention is the body which alters'and revises the Canons of the Church. Below
that are various dioceses which are generally geographical in nature. The national church is governed by the
Constitution and Canons of ECUSA, as Revised by the Convention of 2000. The dioceses have canons that cannot
be inconsistentwith national canons") (emphases added) (footnotes omitted)).
60 Dixon,290 F.3d at 716 ('[T]he Canons of the Episcopal Church clearly establish that it is a hierarchy.")
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The amicus brief is a statement of lker's positions in the Dixon case by his attorney and thus has

the power ofjudicial estoppel to prevent an unfair, direct contradiction here before this Court.

The breakaway faction is thus judicially estopped from making statements or arguments

inconsistent with the statements made in the Holy Apostles affidavits and amicus brieÊ-that is,

they are estopped from asserting that The Episcopal Church is not hierarchical in structure.ól

Such assertions \ryere made by the then-Bishop of the Diocese and by his own admission on

behalf of the Diocese, and the breakaway faction was then part of the Episcopal Diocese of Fort

Worth and The Episcopal Church when the statements were made. The breakaway faction

cannot simply pretend that lker and his agents did not make such sworn statements on their

behalf and for their benefit in prior suits. The breakaway faction cannot contradict itself to this

Court now.

c. The breaka\ryay factÍon is estopped from arguing that The
Episcopal Church is not hierarchical under quasi-estoppel.

In addition, separately and independently, the breakaway faction is estopped from

contradicting the position taken by Iker and his colleagues in the Holy Apostles afftdavits, by

Iker in his amicus briet and by Iker and the breakaway faction as former Church clergy and

officers under the doctrine of quasi-estoppel, reaffirmed by the Texas Supreme Court in 2000

and the Fort Worth Court of Appeals in2009.

"Quasi-estoppel precludes a party from asserting, to another's disadvantage, a right

inconsistent with a position previously taken."62 "The doctrine applies when it would be

6r Judicial estoppel applies to the Holy Apostles affrdavits because, although the Hoty Apostles case ultimately
settled, the Diocesan Corporation obtained a favorable settlement in which the breakaway parish vacated the
propeffy at issue. 4978 (Ex. G, Nelson Aff. at u 3). Such a successful result may serve as the basis for judicial
estoppel. See Long v. Knox,291 S.W.2d 292, 295 (Tex. 1956) (stating that, although the underlying suit was
dismissed by the opposing party, "the purpose of the affiant was accomplished as thoroughly as if a judgment had
been entered in favor of the plaìntiffs in that suit.")
u' Lop", v. Munoz, Hockema & Reed, L.L.P.,22 S.V/.3d 857,864 (Tex. 2000).
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unconscionable to allow a person to maintain a position inconsistent with one to which he

acquiesced, or from which he accepted a benefit."63 Quasi-estoppel may be used offensively

(and on summary judgment) by a plaintiff to nulliSr one of the defendant's defenses.6a

The breakaway faction is thus estopped from asserting any claim or defense based on the

position that The Episcopal Church is not hierarchical. Such a position is absolutely inconsistent

with the position taken by Iker and lker's cohorts in the Holy Apostles affidavtts and lker's

amicus brie{ and lker, Iker's cohorts, the Diocese, and the Diocesan institutions acquiesced to

such positions at the time they were made. Moreover, Iker's acquiescence to Church hierarchy

was a condition of his very Ordination,65 just as each breakaway faction member acquiesced to

Church hierarchy under Church Canon I.17.8 when they originally accepted office within the

Church ('Any person accepting any office of this Church shall well and faithfully perform the

duties of that offrce in accordance with the Constitution dnd Canons of this Church...").66 It

would be patently unfair and unconscionable to allow the current breakaway faction, now that

they purport to leave the Church, to take the diametrically opposite position in the present

litigation.

Under the doctrines of judicial admission, judicial estoppel, and quasi-estoppel, the

positions taken in prior courts by the breakaway faction conclusively prove the Church's

hierarchy and prevent them from contradicting it here.

5. The Episcopal Church is hierarchical under Texas law.

As shown, The Episcopal Church is hierarchical under the United States Suprerne Court's

63 Id.
6a See Doe v. Tex. Ass'n of Sch. Bds., lnc.,283 S.W.3d 451, 464 (Tex. App.-Fort Worth 2009, pet. denied)
(upholding summary judgment on defendant's counterclaim because plaintiff was estopped from arguing an

inconsistent position as a defense).

6s ;627-28 (Ex. D-36, church Arr. VIII).
6u ¡,l675-i6 (Ex. D-36).
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definition of hierarchy. And, in addition and wholly separately, because the breakaway faction

has told other courts that The Episcopal Church is hierarchical, the issue is conclusively proved,

and the breakaway faction is estopped from contradicting itself now.

It is therefore unnecessary to proceed further on this point. Nonetheless, out of

completeness, the hierarcþ of The Episcopal Church is further clear as a matter of law under

various definitions used in the past by Texas courts.

Texas courts have recognized the distinction between hierarchical and congregational

churches, without always using those exact terms, beginning with the Texas Supreme Court's

opinion in Brown v. Clark.67 The Fort Worth Court of Appeals has cited Watson v. Jones, the

United States Supreme Court case giving rise to the "strictly independenf' (congregational) and

"subordinate member" (hierarchical) definitions above.68 The Dallas Court of Appeals has also

employed these Watson defi nitions.6e

Other Texas courts have used consistent but mildly varying definitions. The Houston

Court of Appeals, Fourteenth District, has said: "Churches which are governed primarily by their

members are described as 'congregational' whereas those which are governed primarily by a

larger religious institution are described as'hierarchical' . . . . [IJn a, congregational church, the

congregatíon ítself is the highest authority."1o Similarly, the Houston Court of Appeals, First

67 116 s.w.3 60,363,36s.
68 Dean,994 S.W.2d at 395 n.l (citing Wøtson,80 U.S. at722-23).
6e Schismatic & Purported Casa Linda Presbyterian Church in Am. v. Grace Union Presbytery, 1nc.,710 S.W.2d
700,703 n.l (Tex. App.-Dallas 1986, writ refdn.r.e.) (citing Watson,80 U.S. al722); see also Martinezv.
Primera Asemblea de Dios, /nc., No. 05-96-01458-CV, 1998 WL2424L2, at +2 (Tex. App.-Dallas May 15, 1998,
no pet.) (not designated for pubücation) (hierarchical church "one u¡here the religious ecclesiastical body is but a
subordinate member of some general church organization.... A congregational church is a religious congregation
which, by the nature of its organization is strictly independent of other ecclesiastic organizations, as far as church
government is concemed, and owes no fealty or obligation to any higher authority') (citng Mangum v. Swearingen,
565 S.W.2d 957,958 (Tex. Civ. App.-San Antonio 1978, writ ref d n.r.e.)).
70 Hawkins,6g S.W.3d at758 n.2,761-72.
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District, has said: "A hierarchical religion is one in which the local organization is affiliated with

and subject to the control of a parent organization."lr

At least two Texas courts of appeal, Austin and Amarillo, have listed factors that can help

a court determine whether a church is hierarchical or congregational.Tz None of these factors is

essential or necessary; these factors "merely aid the judiciary" in this determination.T3 Factors

indicating a hierarchical church are:

(1) afñliation of the local church with a parent church; (2) ut
ascending order of ecclesiastical judicatories in which the
govemment of the local church is subject to review and control by
higher authorities; (3) subjugation of the local church to the
jurisdiction of a parent church or to a constitution promulgated by
the parent church; (4) a charter from the parent church governing
the affairs of the local church and specifying ownership of local
church property; (5) the repository of legal title; and (6) the
licensing or ordination of local ministers by the parent church.Ta

Since this hierarchical/congregational distinction was developed by the Supreme Court in

First Amendment jurisprudence dating back to Watson, and since the Fort Worth Court of

Appeals has cited Watson in relevant discussions without proposing its own definitions, the

Watson definitions are likely the best ones to apply here. But, as shown below, the particular

definition used is irrelevant, because The Episcopal Church is plainly hierarchical under every

definition discussed.

Under the definitions set forth in lY'atson and controlling here as demonstrated by the Fort

V/orth Court of Appeals' citation to Watson, it is indisputable that The Episcopal Church is one

7t Chen v. Tseng, No. 0l-02-01005-CV, 2004 WL 35989, at *6 n.1l (Tex. App.-Houston [1st Dist.] Jan. 8,2004,
no pet.) (unpublished opinion) (citing Green v. Westgate Apostolic Churclz, 808 S.W.2d 547, 551 (Tex. App.-
Austin 1991, vvrit denied)).

" Green,808 S.W.2d at 551; Templo Ebenezer, Inc. v. Evangeli.cal Assemblies, hnc.,752 S.W.2d 197, 198-99 (Tex.
App.-Amarillo 1988, no writ).

'3 Green,808 S.W.2d at 551.

ta 1rl.'ldiscus sing Templo Eb enezer, 7 52 S.W .2d, at I 98-99.)
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where local congregations are not "strictly independent of other ecclesiastical associations, and

so far as church government is concerned, owe[] no fealty or obligation to any higher

authority."Ts In contrast, every diocese, parish, bishop, officer, and so forth is bound by the

three-tiered hierarchical structure, the Church's Constitutions and Canons and their accession to

them, and the relevant vows and requirements of allegiance and acceptance of the General

Convention's authority.T6

The Episcopal Church is clearly "orgarnzed as a body with other churches having similar

faith and doctrine with a common ruling convocation or ecclesiastical head,"1j where all local

congregations and dioceses are governed by and acknowledge the authority of the General

Convention, the Book of Common Prayer, and the Church's Constitution and Canons, as

conditions of creation and continued participation as a part of the Church. These local entities

aÍe clearly "subordinate member[s] of some general church organization lthe General

Convention] in which there are superior ecclesiastical tribunals [the bicameral General

Convention, the Presiding Bishop acting under its authority, the Church's ecclesiastical trial and

appellate courts, and so forth] with a general and ultimate power of control more or less

complete, in some supreme judicatory [the General Convention and its Constitutions, Canons,

and Book of Common Prayer] over the whole membership of that general organization [a11

dioceses must pledge unqualified accession and cannot adopt rules contradicting the Church's

Constitution and Canons]."78

Under any of the other relevant definitions, the outcome is the same. Here, the local

7s ltratson,80 U.S. at722-23; accord Dean,994 S.W.2d at 395 n.l (citing Watson,80 U.S. at722-23).
76 See extended discussion of facts in Section YL.A-B, infra.

77 Kedro6,344 U.S. at 110 & n.15.

78 Watson,80 U.S. at722-23; ctccord Dean,994 S.W.2d at 395 n.l (citing Watson,80 U.S. at722-23).
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congregation is not "itself . . . the highest authority."Te Her", the local organization þ "affiliated

with and subject to the control of a parent organization."so A review of the Austin Court of

Appeals' 'helpful" but not "essential" factors yields the identical result: (1) the local chr¡rch is

affiliated with a parent church; (2) there is an ascending order of ecclesiastical judicatories in

which the govemment of the local church is subject to review and control by higher authorities;

(3) there is subjugation of the local church to the jurisdiction of a parent church and to a

constitution promulgated by the parent church; (4) there are numerous charters from the parent

church governing the affairs of the local church and specifying ownership of local church

property; (5) legal title to property held by local entities is in express trust for, and for the use of,

and subject only to uses authonzed.by, the parent church, and (6) the licensing or ordination of

local bishops is highly regulated, and those bishops must be approved and ordained by the parent

church.8l

While the Iïatson factors likely control here, as they are the federal standard in a First

Amendment analysis and as W'atson is the case cited by this jurisdiction, The Episcopal Church

is hierarchical under every analysis. The Local Episcopal Parties respectfully submit that they

are entitled to summary judgment on this point as a matter of law.

B. As a matter of law, the Local Episcopal Parties, aligned with The Episcopal
Church, are the rightful leadership of The Episcopal Diocese of Fort Worth,
its Corporation, its Endowment Fund, and other Diocesan institutions.

Under Texas law, the fact that The Episcopal Church is hierarchical determines the

identity of Diocesan leadership and the control of Diocesan property as a matter of law. The

Texas Supreme Court, four Texas appellate courts, and the Fifth Circuit Court of Appeals,

7e Hawkins,6g S.W.3d at 7 58 n.2, 7 6l-62.
to Chen,2004 WL 35989, at *6 n. 1 I (citing Green,808 S.W.2d at 551).

" Greer,808 S.W.2d at 551 (discussing Templo Ebenezer,752 S.W.2d at 198-99).
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applying Texas law, have all settled church identity and property disputes where a faction within

a hierarchical church purported to break away from the authority of the hierarchical church.

Each court resolved disputes between the rival factions by deferring to the views of the

hierarchical church.82 As explained below in this section, application of this "deference rule?'

here conclusively determines that the Local Episcopal Parties are the true leaders of the

Episcopal Diocese of Fort Worth, the Corporation of the Episcopal Diocese of Fort Wortþ the

Fund for the Endowment of the Episcopate of the Episcopal Diocese of Fort porth, and other

Diocesan institutions, because they are recognized as such by The Episcopal Church. For the

same reason, as shown in Section N.C infra, the Local Episcopal Parties are entitled to use,

control, possess, and otherwise own all of the property belonging to the Episcopal Diocese of

Fort Worth.

82 Brown,l16 S.W. at 363 (quotingWatson, s0 U.S. af 727) (where two factions claimed local church propefry
when mother church endorsed controversial action, one siding with mother church and the other rejecting mother
church's action, Texas Supreme Court held local faction loyal to hierarchical church entitled to possession and use
of local church property sued for), cited with approval in lílestbrook v. Penley,23l S.W.3d 389, 398 (Tex. 2007);
Green,808 S.W.2d at 551 ("Appellate courts have consistently followed the deference rule in deciding hierarchical
church property disputes . . . . The deference rule imputes to members 'implied consent' to the governing bylaws of
their church."); Templo,752 S.W.2d at 199 ("[A]s the parent church, Evangelical Assemblies owns and is entitled to
possession of the properry under the mutually binding constitution. . . . tAl dissenting group[] has no righæ in the
church property."); Schísmutic,710 S.liv.2d at707 ("Our state law requires deference to the Presbytery's identity of
appellees, the loyal group, as the representative of the local church; consequentþ, it follows that appellees are
entitled to possession and use ofall church property."); Presbytery ofthe Covenant v. First Presbyteñan Church of
Paris, [nc.,552 S.1W.2d 865, 871 (Tex. Civ. App.-Texarkana 1977, no writ) ("When a division occurs in a local
ohurch afFrliated with a hierarchical religious body, and a dispute arises between rival groups as to the ownership or
control of the local church property, the fundamental question as to which faction is entitled to the properly is
answered by determining which of the factions is the representative and successor to the church as it existed prior to
the division, and that is determined by which of the two factions adheres to or is sanctioned by the appropriate
goveming body of the organization. It is a simple question of identity[,] . . . which in tum necessarily settles a
dispute involving property rights."); Church of God ín Christ, Inc. v. Cawthon, 507 F.2d 599, 602 (5th Cfu. 1975)
(Texas law) ("Having concluded on what we have held to be adequate evidence that the local church was a member
of and subservient to the national church, the District Court was correct in enjoining the dissident faction from
attempting to exercise acts of possessory control over the local church properry and from interfering with the local
church property and with the conduct of services therein by the local faction loyal to the national church, and in
holding that the deed to the newly created corporation was void.").
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1. The Deference Rule - Under Texas law and the First Amendment as
applied by the United States Supreme Court, courts must defer to the
hierarchical church on questions of local church identity, leadership,
and control.

For over 100 years, Texas courts have consistently held, in accordance with the United

States Supreme Court, that civil courts defer to hierarchical churches on questions of internal

leadership, governance, discþline, identity, and control. As the Fort Worth Court of Appeals

affirmed: "Civil courts are bound to accept the decisions of the highest judicatories of a religious

orgarization of hierarchical polity on matters of discipline, faith, intemal organization, or

ecclesiastical rule, custom, or 1aw."E3 And-the Supreme Court of Texas held in 1909, and

reaffirmed in 2007, that "whenever the questions of discipline or of faith or ecclesiastical rule,

custom, or law have been decided by the highest of these church judicatories to which the matter

has been carried, the legal tribunals must accept such decisions as final, and as binding on them,

in their application to the case before them."84

This principle is based on the United States Supreme Court's First Amendment doctrine

dating back to Watson in 1 871 :

[T]he First and Fourteenth Amendments permit hierarchical
religious organizations to establish their own rules and regulations
fot internal discipline and government, and to create tribunals þr
adjudicatíng disputes over these matters. When this choice ís
exercised and ecclesiastical tribunals are created to decide
disputes over the government and direction of subordínate bodies,
the Constitution requíres that civil courts accept their decisions as

binding upon thøn.85

The First Amendment and Texas law require deference to hierarchical church decisions

83 Patterson v. Sw. Baptist Theological Seminary,858 S.W.2d 602, 605-06 (Tex. App.-Fort Worth 1993, no writ)
(emphasis added) (citing Serbian E. Orthodox Diocesefor U.S. of Am. & Canada v. Milivojevich, 426 U.S. 696,713
(1e76)\.

8o Browrr, 116 S.W. at 363 (quotingllatson, S0 U.S. at727) (internal quotation marks omitted),citedwíth approval
in Westbrookv. Penley,23l S.W.3d 389, 398 (Tex. 2007).

ssMilivo¡evich,426IJ.S.at724-25(emphasisadded); accordKedrffi344U.S. atll3-14;Watson,8OU.S. at727.
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regarding leadership, identity, and control, because these are core ecclesiastical issues. The

United States Supreme Court has held that"questions of church discipline and the composition

of the church hierarchy are at the core of ecclesiastical concern."86 The Dallas Court of

Appeals, citing the United States Supreme Court, similarly affirmed: The free exercise clause of

the First Amendment "bars government involvement in disputes concerning the structure,

leadership, or internal policies of a religious institution."sT The Fourteenth Court of Appeals,

likewise, recently reaffirmed:

tU]nder the ecclesiastical abstention doctrine, civil courts may not
intrude ínto the church's governance of religious or ecclesiastical
matters, such as theological controversy, church discipline,
ecclesiastical government, or the conformity of members to
standards of morality. In addítion, courts should not involve
themselves in matters relating to the hiring, fìrtng, discípline, or
administration of clergy. The relationships between an organized
church and íts mínisters are consídered a church's "lifeblooû' and
matters involving those relationships are recognized as "of prime
eccles ias tical co nc ern."EE

The United States Supreme Court similarly held, in a case where a clergyman sued a hierarchical

church for his appointment as chaplain under an unambiguous civil will:

Because the appointment is a canonícal act, ít is thefunctíon of the
churclt authoritìes to determine what the essentíal qualificatîons of
a chaplain are and whether the candidate possesses them.... [TJhe
decisions of the proper church tribunals on matters purely
ecclesiastícal, although affecting civíl rights, are accepted in
lítígation beþre the secular courts as conclusíve....8e

And where a hierarchical church defrocked a sitting bishop, dividing his diocese into three prirts,

and the bishop sued "to have himself declared the true Diocesan Bishop" entitled to control of

86 Milivo¡ evic h, 426 lJ .5. at 7 09, 7 1 7 (emphasis added).

87 Turnerv. Church of Jesus Christ of Latter-Day Saints,18 S.W.3d 877,889-90 (Tex. App.-Dallas 2000, pet.
denied) (citng Milivoj evich, 426 U.S. at 709).

" Lo"y v. Bassett, l32 S.W.3d 119, 123 (Tex. App.-Houston [4ttr Dist.] 2004, no pet.) (emphasis added) (citations
omitted).
8e Gonzalez v. Roman Catholic Archbishop of Manila,280 U.S. 1,16 (1929) (emphasis added).

LOCAL EPISCOPAL PARTßS'MoTIoN FoR PARTIAL SUIVIMARY JUDGvITTTT PAGE 32



the property at issue,eo th" United States Supreme Court held that "civil courts are bound to

accept the decisions of the highest judicatories of a religious organization of hierarchical

polity."er Accordingly, judicial deference extends to the related question of which faction

represents the 'true" identity or leadership of a hierarchical church's subordinate entity. "Our

state law requires deference to the Presbytery's li.e., the hierarchical church's] identity of

appellees, the loyal gfoup, as the representative of the local church."e2 Similar holdings have

been consistently reached and applied by courts across the nation.e3

2. It is indisputable that The Episcopal Church recognizes the Local
Episcopal Parties as the leadership of the Episcopal l)iocese of tr'ort
Wortho its Corporation, its Endowment Fund, and other Diocesan
institutions.

Here, there are two factions claiming leadership, identity, and control of the Episcopal

e0 Milivo¡evich, 426 lJ .5. at 703-07 .

e' Id. at7r3.
e2 Casa Linda Presbyterian Church,Tl0 S.W.2d at707.
e3 Kroeg"r, 84 Cal. Rptr. 3d at 485 (courts are required to defer to diocese's determination conceming the
qualifications and identity of individuals entitled to serve as leaders of an Episcopal parish), ordered publíshed by
202P.3d 1089 (Cal. 2009); Episcopal Diocese of Mass., 797 N.E.2d at92l-22 (where dispute involved "question of
which individuals hold authorþ to act on behalf of fthe church] . . . we consider the matter to be inappropriate for
determination by application of neutral principles of law"); St. Mary of Egltpt Orthodox Church, Inc. v. Townsend,
532 S.E.2d 731, 736 (Ga. Ct. App. 2000) (trial court had ened in determining whether dissident group were
"members in good standing with the power to participate in the affairs of the [church] corporation3'); Metro. Philip v.
Steiger,9S Cal. Rptr. 2d 605, 609 (Cal. Ct. App. 2000) ("[C]ivil courts are 'ill-equipped' to resolve disputes over
which faction represents the 'true' church."); Protestønt Episcopal Church in the Diocese of N.J.,417 A.zd at24-25
(the "individual defendants have disaffiliated themselves from The Protestant Episcopal Church and thereby
automatically terminated their eligibility to hold office as Wardens and Vestrymen of [the parish]."); Church of God
of MadÌson v. Noel, 318 S.E.2d 920, 924 (V/. Va. 1984) (where "the proper church authorities had already
determined who were the proper trustees of the Church of God of Madison, the civil courts ìilere bound to abide by
that decision"). A trial court in California has recently applied this bedrock principle to another case involving
another diocese of The Episcopal Church whose leaders also sought unsuccessfully to take that other diocese out of
The Episcopal Church and into the Anglican Province of the Southern Cone, and accordingly held that "since the
Episcopal Church has seen fit to recognize [Bishop] Lamb [the bishop who had not broken away and who remained
loyal to The Episcopal Church] as the new Bishop of the Diocese of San Joaquin, we must do so as well." Diocese
of San Joaquin v. Schofield, No. 08 CECG 01425, Order on Plaintiffs' Motion for Summary Adjudication at 10. The
court lacked authority to "look into the propriety of the election and deposition of church officers according to
church regulations and rules," because "[a]s the Episcopal Church has seen fit to recogni ze Lamb as the true Bishop
of the Diocese of San Joaquin, this court is without the power to countermand that decision." Id. at l2-L3. The court
thus held that Bishop Lamb, and not the prior bishop who had attempted to lead his diocese out of The Episcopal
Church and had begun functioning as a bishop of another denomination, was the individual entitled to control of the
corporation and other legal entities holding title to diocesan propertt¡. Id. at 10-13.
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Diocese of Fort'Worth, its Corporation, its Endowment Fund, and other diocesan institutions. It

is undisputed that only one of these groups, Movants the Local Episcopal Parties, is recognized

by The Episcopal Church as the true leadership, identity, and persons meriting control of these

entities. It is undisputed that this is the finding of the higþest authorities of the hierarchical

church to which the matter has been carried: the General Convention, the Presiding Bishop

acting under its authority, and so forth, as set forth in indisputable detail in the fact sections

below.ea It is also indisputable that Iker has been removed from poïver by The Episcopal

Church.es

As a matter of law, therefore, suÍrmary judgment is proper that Movants, the Local

Episcopal Parties, are the true leadership, identity, and persons in control of the Episcopal

Diocese of Fort Worth, its Corporation, its Endowment Fund, and other Diocesan institutions,

and all of the offrcers recognized by The Episcopal Church are the true officers of the Episcopal

Diocese of Fort Worth, its Corporation, its Endowment Fund, and other Diocesan institutions.

This court should defer to the hierarchical Episcopal Church's clear determinations on these core

ecclesiastical questions of church identity, leadership, govemance, and discipline.

3. Courts reject breakaway-faction arguments to the contrary.

Courts have considered and consistently rejected numerous common arguments made by

breakaway factions. For instance, a breakaway faction cannot attempt to justify its actions

by claiming that the hierarchical church has departed from or abandoned church tenets.

The Supreme Court squarely rejected this "departure-from-doctrine" approach, holding that such

a legal position would "require[] the civil court to determine matters at the very core of a religion

- the interpretation of particular church doctrines and the importance of those doctrines to the

ea 

^See 
SectionYll.F infra.

es Id.
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religion. Plainly, the First Amendment forbids civil courts from playing such a role."e6

Similarly, a breakaway faction cannot justify its actions by claiming that the

hierarchic¿l church failed to abide by its internal laws or procedures. It is the hierarchical

church's choice of leadership, identity, and control, and not its decision-making process, that is

dispositive as a matter of law; in fact, as Texas courts and the United States Supreme Court hold,

inquiry into whether a church complied with its laws and procedures violates the First

Amendment.eT The Fort Worth Court of Appeals found, quoting the United States Supreme

Court:

ln Mílivojevích, the Supreme Court held that the inquiry into
whether the church laws and procedures had been complied with
violâted the First Amendment .... tllt is the essence of religious
faith that ecclesiastical decisions are reached and are to be
accepted as matters of faith whether or not rational or measurable
by objective criteria. Constitutional concepts of due process,
involving secular notions of "fundamental faimess" or
impermissible objectives, are therefore hardly relevant to such
matters of ecclesiastical cognizance.es

And the United States Supreme Court held (rejecting the Illinois Supreme Court's finding

that abishop's defrocking was invalid as "arbitrary"):

[C]ivil courts do not inquire whether the relevant (hierarchical)
church governing body has power under religious law (to decide
such disputes) .... Such a determination ... frequently necessitates
the interpretation of ambiguous religious law and usage. To permit
civil courts to probe deeply enough into the allocation of power
within a (hierarchical) church so as to decide ... religious law
(governing church polity) ... would violæe the First Amendment in
much the same manner as civil determination of religious
doctrine.ee

e6 Presbyterian Church ín U.S. v. Mary Elizabeth Blue Hull Mem'I Presbyterian Cþurch,393 U.S. 440,450 (1969).

e' Patterson, 8 5 8 S.W.2d at 605-06 (citng Milivoj evich, 426 U.S. at 7 I 3).

s8 Patterson,858 S.W.2d at 605-06 (quoting Milivojevich,426 U.S. atl14-15).
ee Milivojevich,426lJ.S. at 708-09 (parentheticals in original) (citation omitted); quoted with approval in Hawkins,
69 S.W.3d at758.
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Similarly, a breakaway faction cannot justify its actions by claiming that it

constituted a local majority. lndeed, even if the breakaway faction constituted a unanimous

local action (which is not the case here, where loyal Local Episcopal Parties are worshiping in

Fort Worth to this day and bring this motion), such local unanimity would be irrelevant under the

contolling doctrine of deference:

[U]nanimous or not, the members of a church organization which
is hierarchical as to church government cannot dissolve a local
church in contravention of the governing rules or edicts of the
mother church, and then re-establish themselves as an independent
church or one associated with a schismatic group and take the
church property with them.loo

Finally, a breakaway factÍon cannot use secular statutes to undermine deference to

hierarchical churches on questions of leadership and control. For instance, one breakaway

faction attempted to replace the hierarchical church's loyal corporate officers, board members,

and trustees, in violation of church bylaws, by citing its general corporate rights under the Texas

Non-Profit Corporation Act. The court of appeals rejected this approach under the deference

doctrine, holding: "[W]e affirm the trial court's determination that [the local church was]

affiliated with a hierarchical church organization. In a conflict between the general procedures

outlined in the Texas Non-Profit Corporation Act and the specific procedures contained in the

church bylaws, we must defer to the church bylaws. The trial court properly found that the

members could not invoke the Texas Non-Prof,rt Corporation Act to remove the board of

trustees."lol

100 Presbytery, 552 S.W.2d at 871-'72 (citing Cumberland Presbyterian Church v. North Red Bank Cumberland
Presbyterian Church,430 S.W.2d 879 (Tenn. Ct. App. 1968)); St. John's Presbytery v. Cent. Presbyterian Church
of St. Petersburg, 102 So.2d7l4 (Fla. 1958); Fairmount Presbyterian Church, Inc. v. Presbytery of Holston of
Presbyterian Church,53l S.W.2d 301 (Tenn. Ct App. 1975)).

t0' Green,808 S.W.2d at 552 (citing Casa Linda Presbyterian Church,7l0 S.V/.2d at703; Cawthon, 507 F.2d at
602).
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4, The breakaway faction here has judicialty admitted that parties
abandoning communion with The Episcopal Church cannot claim
leadership or control; these admissions conclusively prove the issue,
and the breakaway faction is estopped from taking a contrary
position here.

Once again, the breakaway faction has already conceded the issue of identity and confrol

to the Local Episcopal Parties in its prior court statements. As Iker testifi.ed to the Fort Worth

District Court, speaking of an earlier breakaway parish: "[The breakaway clergy calling

themselves the Church of the Holy Apostlesl are not members of the true Church of the Holy

Apostles because they have joined the Antiochean Orthodox Church and thereby have

abandoned communion with The Episcopal Church."t02 Iker further testified: "The Diocese is an

hierarchical church, meaning . . . each parish consists of members of The Episcopal Church

confirmed in or transferred to that parish . . . . Under the Constitution of the Diocese and under

Canon law, no person may be a member of a parish who is not a member of The Episcopal

Church."l03

Iker has already told a Fort Worth court, under oath, that a breakaway faction that has

"abandoned communion with The Episcopal Church" and "joined" another hierarchical church

"are not members of the true" local entity affiliated with the hierarchical church.loa As a matter

of law, this conclusively proves the identity issue of who the "true" Episcopal Diocese of Fort

V/orth is here. Iker, leading a breakaway faction that has expressly abandoned communion with

The Episcopal Church and joined with another hierarchical church, cannot represent the "true"

Episcopal Diocese of Fort Worth, its Corporation, its Endowment Fund, or other Diocesan

institutions, and his breakaway faction "are not members of the true" Diocese and Corporation.

r02 A'1015 (Ex. G-2, Iker Aff. at 4 (emphasis added)).

I03 At 0 1 2-13 (Ex. G-2,Iker Aff. at l-2).
roo Alo15 (Ex. G-2, Iker Aff. at 4).
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Under the doctrine of judicial admissions, this fact is proven conclusively on behalf of

Movants, and summary judgment is proper.

Under the doctrine of estoppel, Iker and his cohorts are estopped, judicially and under

quasi-estoppel, from claiming to be the o'true" Episcopal Diocese of Fort Worth or its

Corporation here.

C. As a matter of law, the Local Episcopal Parties, aligned with The Episcopal
Church, are the rightful holders of local church property.

1. Under a century of Texas law, the identity question answers the
property question.

Under Texas law, once the identity question is settled, the property question is also

answered as a matter of law. This holding has remained constant for over 100 years. As the

Dallas Court of Appeals noted: "Our intermediate appellate courts have consistently followed the

deference rule in deciding hierarchical church property disputes since the t1909] Texas Supreme

Court ruling in Brown v. Clark."r0' There, the Texas Supreme Court held, citing the United

States Supreme Court inWatson:

In Watson v. Jones the Supreme Court of the United States stated
that the property in question was not charged with any special
trust, but was purchased in the ordinary way for the use of a local
church, and said: "In the case of an independent congregation we
have pointed out how this identity or succession is to be
ascertained, but ín cases of thß character we are bound to look at
the fact that the local congregatíon is itself but a member of a
much larger and more important religious organization, and is
under its government and control, and is bound by íts orders and
judgments . . . . In this class of cases, we think the rule of action
which should govern the civil courts, founded in a broad and
sound víew of the relations of church and state under our system of
laws, and supported by a preponderating weight of judicial
authority, is that, whenever the questtons of discipline or of faith

t0s Casa Linda Presbyterian Church. 710 S.W.2d at 705 (citing Brown,l16 S.W. 360); accord Green,808 S.W.2d
at 551 ("Appellate courts have consistently followed the deference rule in deciding hierarchical church property
disputes since the Texas Supreme Court adopted the rule in Brown") (citing Brown 116 S.W. at 363; Casa Linda
Presbyterian Clzurch, 7 l0 S.W.2d at 7 05).
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or ecclesiastical rule, custom, or law have been decided by the
highest of these church judicatories to whích the ma.tter has been
carríed, the legal tribunals must accept such decisions as final,
and as binding on them, in their application to the case before
them." . . . . [Here,] the local church was bound by the orders and
judgments of the courts of the church. . . . [T]hose members who
recognize the authority of the Presbyterian Church of the United
States of America are entitled to the possession and use of the
property sued for.lo6

In accord, the Austin Court of Appeals held: "Where a congregation of a hierarchical

church has split, those members who renounce their allegiance to the church lose any rights in

the property involved and the property belongs to the members who remain loyal to the church.

It is a simple question of identity.:rl07 1'¡" Dallas and Texarkana Courts of Appeals have both

held:

When a division occurs in a local church affiliated with a
hierarchical religious body, and a dispute arises between rival
groups as to the ownership or control of the local church property,
the fundamental question øs to which faction îs entitled to the
property is answered by determíning which of the factions is the
representative and successor to the church as it existed prior to the
division, and that is determined by whích of the two factíons
adheres to or ìs sanctioned by the appropríate governing body of
the organization. lt is a simple question of identity. In making
such a determination, the civil court exercises no role in
determining ecclesiastical questions. It merely settles a dispute as

to identity, which in turn necessarily settles a dispute involving
property rights.los

The Court of Appeals for the Fifth Circuit, applying Texas law, reached the same result:

Having concluded on what we have held to be adequate evidence
that the local church was a member of and subservient to the

t06 Brown,116 S.W. at363-65 (citing Watson,80 U.S. at727).

'0' Green,808 S.W.2d at 552 (citing Presbytery of the Covenant,552 S.W.2d at 871 (citing Norton v. Green,304
S.W.2d 420,424 (Tex. Civ. App.-Waco 1957, writ refd n.r.e.))).
toï Presbytery of the Covenant,552 S.W.2d at 871 (citing Norton,304 S.W.2d at424; Bramlett v. Young,93 S.E.2d
873 (S.C. 1956); ,S¿. Jolzn's Presbytery,l02 So.2d 714; Adickes v. Adkins,215 S.E.2d 442 (5.C.1975) (emphasis
added); see also Casq Linda Presbyteriøn Church, Tl0 S.W.2d at 705 (citing Presbytery of the Covenant, 552
S.W.2d at 871 (citing Norton,304 S.W.2d at424; Bramlett,93 S.E.2d 873; St. John's Presbytery,l02 So. 2d714;
Adickes v. Adkins,2l5 5.8.442)).
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national church, the District Court was coffect in enjoining the
dissident faction from attempting to exercise acts of possessory
control over the local church property and from interfering with the
local church property and with the conduct of services therein by
the local faction loyal to the national church, and in holding that
the deed to the newly created corporation was void.l0

Under Texas's controlling deference doctrine, the hierarchical church's determination of

identity conhols; it is inelevant whether the local church or national church holds title to the

property, and it is irrelevant whether the local church held the property in express trust for the

larger church.llo (Of course, in the present case, all such property is held in express trustlll and

may only be used for purposes "either authorized or approved by this Church, and for no other

use" 112).

Here, it is indisputable that (1) The Episcopal Church is a hierarchical church (see

Section Y.A supra) and (2) Movants, the Local Episcopal Parties, are the only leadership

recognized by The Episcopal Church of the Episcopal Diocese of Fort Worttr, its Corporation, its

Endowment Fund, and other Diocesan institutions (søe Section V(B) supra and VII(F) infra).

toe Church of pod in Christ, Inc., 507 F.2d at 602 (citing lüatson,80 U.S. at 722, 726; Kedroî,344 U.S. at 118;
Presbyterian Church in U.5.,393 U.S. at 448; Md. & Va. Eldership of Churches of God v. Church of God at
Sharpsburg,Inc.,396 U.S.367 (1970); Northside Bible Churchv. Goodson,387 F.2d534,547 (5thCir. 1967)).

"0 Casa Linda Presbyterian Church,Tl} S.W.2d. at706 ("'The deed of the property was made to the trustees of the
Cumberland Fresbyterian Church at Jefflerson, Tex. It expressed no trust nor limitations upon the title. The property
was purchased by the church and paid for in the ordinary way of business, and there is not attached to that property
any trust either express or implied. It follows, we thinh as a natural and proper conclusion, that the church to which
the deed was made still owns the property, and that whatever body is identified as being the church to which the
deed was made must still hold the title. The Cumberland Presbyterian Church at Jefferson was but a member of and

under the control of the larger and more important Christian organization, known as the Cumberland Presbyterian
Church, and the local church was bound by the orders and judgments of the courts of the church"') (quoting Brown,
116 s.V/. at 365).

rrt Church Canon L7.4 (2006) ('the Dennis Canon") provides: "All real and personal propefy held by or for the

benefit of any Parish, Mission or Congregation is held in trust for this Church and the Diocese thereof in which such

Parish, Mission or Congregation is located. The existence of this trust, however, shall in no way limit the power and

authority of the Parish, Mission or Congregation otherwise existing over such property so long as the particular
Parish, Mission or Congregation remains a part of, and subject to, this Church and its Constitution and Canons."
4660 (Ex. D-36) (emphasis added).

ttt 4539.1 (Ex.D-21, Diocesan Canon 25). Note: in the Diocesan Constitution and Canons, the term "Church"
refers to The Episcopal Church. See A533 (Ex. D-21, Diocesan Constitution, Preamble).
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The identity question is resolved under a century of Texas law.

2. The breakaway faction has testified that parties abandoning
communion with The Episcopal Church cannot take church property
with them; the breakaway faction is estopped from reversing itself
here to claim property.

The breakaway faction has already conceded, under oath, that it has no right to claim

church property. As Iker testified to the Fort Worth District Court, speaking against an earlier

breakaway faction: "Having been informed that the unlawfirlly constituted Vestry of Holy

Apostles had abandoned communion with The Epíscopal Church...the Bishop sorrowfirlly...

pronounced each lay member of the Vestry excommunicate."ll3 Iker continued:

Those persons acting in concord with the Defendants have
constituted themselves as the Schísmatic and Purported Church of
the Holy Apostles. Such persons are not members of the true
Church of the Holy Apostles because they have joined the
Antiochean Orthodox Church, and such Schismatic and Purported
Holy Apostles is not in union with the Diocese, all as requíred by
canon law. The Schísmøtìc ønd Purported Church of the Holy
Apostles ís a new creatíon, havíng no relatíon to Holy Apostles
and no rþht to íts property.lra

Iker confirms long-standing Texas doctrine that the identity question answers the property

question, and that a breakaway faction has "no relation" to the true church and "no right" to the

true church's property. Now that Iker leads a breakaway faction, he and his followers cannot

reverse themselves now, to claim property they seek to take from the mission of The Episcopal

Church. The breakaway faction is estopped, judicially and under quasi-estoppel, from claiming

local church property, and its judicial admissions are conclusively proven in satisfaction of

Movants'burden.

r13 41015 (Ex. G-2, Iker Aff. at 3 (emphasis added)).

rH ,A'1015 (Ex. G-2, Iker Aff. at 4 (emphasis added)).
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3. As a matter of law, the Local Episcopal Parties, aligned with The
Episcopal Churcho would also control the property under the
alternative'oneutral principlestt approach applied by some states.

t. The Supreme Court endorsed state choice in church property
disputes.

InJones v. Wolf,the United States Suprøne Court held that states were entitled to follow

their own law in resolving church property disputes, as long as that law was consistent with First

Amendment limitations. The "First Amendment does not dictate that a State must follow a

particular method of resolving church property disputes ... a State may adopt any one of various

approaches for settling church property disputes."ll

That case involved Georgia's so-called "neutral principles" approach, which the Supreme

Court found was constitutional "[a]t least in general outline."l16 However, the Court also found

that it "remains to be determined whether the Georgia neutral-principles analysis was

constitutionally applied on the facts of this case" and remanded for further proceedings not

inconsistent with the opinion.llT

Notably, on the tdentíty question, of which local rival faction represents the "true" local

church entity, the Supreme Court reaffirmed that the First Amendment"requires that civil courts

defer to the resolution of issues of religious doctrine or polity by the highest court of a

hierarchical church or ganization.:: I I 8

The questionin Jones was whether states had to follow a compulsory deference doctrine

set forth in Watsonon the property question, as Texas does, or whether states like Georgia could

follow their own alternate approach. "The question for decision is whether civil courts,

tt5 Jones v. Ilolf,443 U.S. 595,602 (1979) (intemal quotation marks omitted).
tt6 Id.
tt7 Id. at606,610.
tts Id. ar602 (emphasis added).
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consistent with the First and Fourteenth Amendments to the Constitution, may resolve the

dispute on the basis of 'neutral principles of law,' or whether they must defer to the resolution of

an authoritative tribunal of the hierarchical church."l le

Some breakaway factions have tried to cast Jones as suggesting Texas must adopt a

"neutral principles" approach, but the case says nothing of the sort, and in fact stands for the

opposite: state choice within the controlling First Amendment framework. As Justice Blackrnun,

who authored Jones, said in another church property case discussing the "neutral principles"

approach: "States may adopt the approach of llatson v. Jones, and enforce the property

decisions...within a church of hierarchical polity by the highest authority that has ruled on the

dispute at issue, unless 'express tems' in the 'instrument by which the property is held'

condition the property's use or control in a specified manner."l2o And as the Dallas Court of

Appeals held:

[A]ppellants interpret the Jones decision as requiring a state to
adopt the neutral principles of law approach. V/e disagree .

"Indeed, a State may adopt any one of various approaches for
settling church property disputes so long as it involves no
consideration of doctrinal matters, whether ritual or litugy of
worship or the tenets of faith." It is clear that in Jones the
Supreme Court held that states may constitutionally also follow the
deference rule.l2l

In 2007, the Texas Supreme Court acknowledged the Jones holding that "states may

adopt neutral principles of law as a means of adjudicating such disputes,'o but noted that even so,

"if interpretation of the instruments of ownership would require the court's resolution of a

tte Id. at sgi.
t20 Md. &Va. Eldership of Churches of God,396 U.S. ar368-69 (Brenaan, J., concurring) (quoting Watson,80 U.S.
at722).

'2t Casa Linda Presbyterian Clrurch,7l} S.W.2dat704-05 (quotingJones, 443 U.S. at604).
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religious controversy, the court must defer to ecclesiastical resolution of the doctrinal issue."l22

The Texas Supreme Court there declined to apply a "neuhal principles" approach in Texas to

that church professional negligence case, not a church property case, holding "we disagree that

free-exercise concerns would not be implicated."l23 Deference is controlling Texas law.

b. The vast majority of courts around the nation in 66neutral

principles" states have held that The Episcopal Church and its
loyal membership are entitled to local church property under
66neutral princÍpleso' analysis.

Because local Episcopal entities hold their property expressly, in controlling documents,

in trust for, for the use of, and subject only to uses authonzed by the parent church, the

overwhelming majority of courts applying neutral principles find for the parties aligned with The

Episcopal Church. See, e.g., Rector, llardens & Vestryrnen of Christ Church in Savannah,2010

WL 2683934, at *I-2, 8; In re Epíscopal Church Cases, 198 P.3d at 70-71; Kroeger, 34 Cal.

Rptr. 3d at 479-82,485-86; Díocese of San Joaquin,No. 08 CECG 01425, Order on Plaintiffs'

Motion for Summary Adjudication at 4, 7 -9, 14-15; Bishop & Diocese of Colo. v. Mote, 716 P .2d

85,96, 103 (Colo. 1986); Rector, lllardens & Vestrymen of Trínity-St. Michael's Parish, Inc.,

620 A.zd at 1282-85, 1292-93; Benníson,329 N.V/.2 d at 475 (noting that, even under the neutral

principles approach, the breakaway parish had no entitlement to the property at issue); Protestant

Epíscopal Church in the Díocese of N.J., 417 A.2d at 24 (same); Epíscopal Diocese of

Rocltester v. Harnísh, 899 N.E.2 d 920, 923-25 (N.Y. 2008); Trs. of the Díocese of Albany, 684

N.Y.S.2d at79-82.

c. Hereo an alternative 66neutral principlesto analysis would also
grant local property to the Local Episcopal Parties.

A neutral principles approach allows the court to resolve church property disputes by

t22 Westbrook,23l S.W.3d at399.
r23 Id.
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analyzing (1) deeds to the disputed property, (2)the governing documents of the local church

body, (3) the governing documents and rules of the general church body, and (a) any applicable

state statutes, to see if the disputed property is impressed with a trust or similar restriction in the

general church's favor.t2a For instanc e, Jones cites with approval a Georgia Supreme Court case

involving a property dispute between The United Methodist Chwch and a local congregation that

had withdrawn from that church, where the court found no basis for a trust in favor of the general

church in the deeds, the corporate charter, or the state statutes dealing with implied trusts; but,

the court observed, the constitution of The United Methodist Church, its Book of Discipline,

contained an express trust provision in favor of the general church, and on this basis, the church

property was awarded to the hierarchical church.l25

Here, the case is even stronger that the hierarchical Episcopal Church and its loyal

Episcopal Parties own the local property under a neutral principles approach. As in the Georgia

case approved by the United States Supreme Court, there is an express trust provision in the

national governing documents of the Church. Here, Church Canon I.7.4 ("the Dennis Canon"),

adopted in 1979, before the formation of the Fort Worth Diocese and that Diocese's accession to

Church Canons, states:

All real and personal property held by or for the benefit of any
Parish, Mission or Congregation ¡s held in trust for this Church
and the Diocese thereof in which such Parish, Mission or
Congregation is located. The existence of this trust, however, shall
in no way limit the power and authority of the Parish, Mission or
Congregation otherwise existing over such property so long as the
partícular Parísh, Mission or Congregation remains ø part of and
subject to, thís Church and íts Constitution and Canons.ttu

This alone answers the simple "neutral principles" question of whether the disputed

'20 Jones,443 U.S. at 600.

t2s Id. at600-01 (citing carnes v. smith,222 s.8.2d,322 (Ga. 1976)).

126 4660 (Ex. D-36, Church Canonr.1.4),
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property is impressed with a trust or similar restriction in favor of The Episcopal Church and the

Diocese.l27 But here there are additional useful facts. The governing documents of the local

entities explicitly state, for instance in Article 13 of the Episcopal Diocese of Fort Worth's first

Constitution (now Article 14), that title to allreal estate acquired:

þr the use of the Church in this Díocese, including the real
property of øll pøríshes and míssions qs well as Díocesan
Institutions, shall be held subject to control of the Church in the
Episcopal Diocese of Fort Worth acting by and through a
corporation known as "Corporation of the Episcopal Diocese of
Fort V/orth." All such property as well as all property hereafter
acquíred for the use of the Church and the Diocese, including
parishes and missions, shall be vested in Corporation of the
Episcopal Diocese of Fort Worth.l28

Diocesan Canon 12.1, (now Canon 18.1) specified that property held by the Diocesan

Corporation "may only be conveyed or encumbered with the approval of the Board of Trustees

and in accordance with the Constitution and Canons of the Episcopal Diocese of Fort Worth,"

including that Constitution and Canon's unqualified accession to the Church Constitution

impressing an express trust on local property.l2e Diocesan Canon 25 (now Canon 30) p:ovided

that "[t]he dedicated and consecrated Churches and Chapels of the several Parishes and Missions

of the Diocese may be opened only for the services, rites and ceremonies, or other pu4)oses,

either authorizecl or approved by this Church, andfor no otlter use."130

As to deeds, which Black's Law Dictionary defines as a "written instrument by which

land is conveyed,"l3l the August 22, lg84 District Court of Dallas County's declaratory

tz7 Jones,443 U.S. at 600.

"8 A534 (Ex. D-21, Diocesan Art. 13 (emphasis added). Article 13 further provided that the Diocesan Corporation
was to hold title to "other property belonging to the Diocese, as such," including trust and endowment accounts. -Id.

I2e 4538 (Ex. D-21, Diocesan Canon 12.1); A660 (Ex. D-36, Church Canon I.7.4).

t30 4539.1 (Ex. D-21, Diocesan Canon 25 (emphasis added)).

r3rBLAcK's LnwDrcrroN,q,nv (9ttr ed. 2009).
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judgment transferring property to the Episcopal Diocese of Fort Worth from The Episcopal

Church's Diocese of Dallas states: "Plaintiff, The Episcopal Diocese of Fort Worth ... is a duly

constituted religious organization, organized pursuant to the Constítution and Canons of the

Protestant Episcopal Church ín the United States of America," alid that "Plaintiff, Corporation of

the Episcopal Diocese of Fort Worth ... is a Texas non-profit corporation, duly organized under

the Constítution and Canons of the Episcopal Díocese of Fort Worth," including the unqualified

Article I accession to national Church Canons and its express trust.l32

And as to state statutes, Texas statutes governing nonprofit religious corporations confirm

that property held by the Diocesan Corporation is held "in trust for any convention, conference

or association ... which elects its board of directors, or which controls it, in furtherance of the

pu{poses of the member institution."l33 The Texas Business Organízations Code provides that

"[a] religious society . . . or a church may incorporate as a corporation govemed by this chapter

with the consent of a majority of its members. Those members shall authorize the organizers to

execute the certificate of formation."l34 When the constituent entity incorporates, the Business

Organizatíons Code provides that the incorporateð entity will hold property for the benefit of the

general church:

To effect its purposes, a domestic nonprofit entity or institution
formed for a religious pulpose may acquire, own, hold,
mortgage, and dispose of and invest its funds in property þr the

use and benefit of, under the discretion of, and in trust þr any
convention, conference, or association . with which it ís

ffitíated or by which it is controlled.t3s

Likewise, "[t]he board of directors of a religious . . . co{poration may be affrliated with,

ttt 41140 (Ex. G-7, Judgment in The Episcopal Diocese of Dallas v' Mattox arp.2).

t" TEx. Bus. oRc. Cooe $ 2.102.

t3a Id. atç 22.101.

t3s Id. at$2.102 (emphasis added).
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elected, and controlled by an incorporated or unincorporated convention, conference, or

association organized under the laws of this or another state, the membership of which is

composed of representatives, delegates, or messengers from a church or other religious

association."l36 The Texas Business Organizations Code itself thus recognizes that religious

corporations are subordinate to, and hold property in trust for, the religious organizations that

formed them.l37

Like the overwhelming majority of courts in "neutral principles" states, a Texas court

applying, arguendo, "neutral principles" should conclude that the local faction aligned with The

Episcopal Church is the rightful owner of disputed church property.

d. As a matter of law, the breakaway faction's unauthorized
actions do not change this analysis.

It is again indisputable that the breakaway faction's actions were outside their authority

as officers and clergy of the Episcopal Diocese of Fort Worth and its Corporation.l3s Among

other violations, these parties violated their oath 'to well and faithfully perform_the duties of that

office in accordance with the Constitution and Catnons of thß Church and of the Diocese in

which the offrce is being exercised,"l3e the Declaration of Conformity ("I do solemnly engage to

'36 Id. at ç 22.207 (emphasis added).

t'7 To the extent the predecessor statute applies to this action under Tpx. Bus. ORc. Cooe $,402.014, substantially
the same language appears at Tex. REV. Cry. SrAT. ANN. afi. 1396, $ 3.01(B) ("Any religious society . . . or church .

. may incorporate under this Act with the consent of a majority of its members, who shall authorize the
incorporators to execute the articles of incorporation,"), $ 2.02(A)(16) ("Any religious ... institution organized under
the laws of this State may acquire, own, hold, mortgage, and dispose of and invest its fi¡nds in real and personal
property for the use and benefit and under the discretion of, and in trust for any convention, conference or
association . . . which elects its board of directors, or which controls it, in furtherance of the purposes of the member
institution."), and $ 2.14@) ("Boards of directors of religious . . . institutions may be affiliated with, elected and
controlled by a convention, conference or association organized under the laws of this State ... whose membership is
composed ofrepresentatives, delegates, or messengers from any church or other religious association.").

r38 
^See 

extended facts in section YII (E) infrø.
t3e A675-76 (Ex. D-36, Church Canon I.17.8 (emphasis added)).
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confonn to the Doctrine, Discipline, and Worship of the Episcopal Church"),Iao and their

unqualified accession to the Church Constitution and Canons and recognition of the authority of

the General Convention.lal As a matter of law, the purported amendments to the Corporate

Articles on August 15,2006 and again on April 21,2009 were thus ultra víres and void, and

could not serve to sever the Corporation or its property or the Diocese or Diocesan property or

institutions from The Episcopal Church as a matter of 1aw.1a2

Accordingly, under a neutral principles analysis, as well as a deference analysis, conlrol

of local property vests in the Local Episcopal Parties and The Episcopal Church.

VII. COMPLETE STATEMENT OF UNDISPUTED FACTS

Facts Showing The Episcopal Church is a Hierarchical Church

The Episcopal Church ("the Church") is a religious denomination founded in

1789, with thousands of worshiping congregations in the United States and abroad. The Church

r40 A627-28 (Ex. D-36, church Arr. VIII).
r4t 4533 (Ex. D-2l,Diocesan fut. l).
toz See, e.g., Diocese of San Joaqurz, No. 08 CECG 01425, Order on Plaintiffs' Motion for Summary Adjudication at
8-9, 14-15 (holding that similar efforts to amend the Constitution and corporate articles of the Episcopal Church's
Diocese of San Joaquin were ultra vires andvoid); see also, e.g., Norton,304 S,W.2d at 423-24 (rejecting argument
that the incorporation of the local church meant "that a majority of the corporation could secede from" the
hierarchical church under general principles ofcorporations law, because the general church's governing documents
required that the local church's corporate "Charter and By-laws must always be in accord with the standards of the

[general] Church"); TEX. BUS. ORc. CoDE $ 2.102 ("To effect its purposes, a domestic nonprofit entity or institution
formed for a religious . . . purpose may acquire, own, hold, mortgage, and dispose of and invest its funds in property

for the use and beneJìt of under the discretion of and in trust for any convention, conference, or association . . .

with which it ís ffiliated or by which it is controlleù')(emphasis added); Gray v. Saint Matthews Cathedral
Endowment Fund, lnc.,544 S.W.2d 488, 489 (Tex. Civ. App.-Texarkana 1976, writ refd. n.r.e.) (The Episcopal
Church's "Canon Law also authorizes the Vestry to organize a corporation, as an adjunct or instrumentality of the
parish, to use in connection with the administration of the parish and its funds and properties") (emphasis added);

Green, 808 S.W.2d at 552 ("In a conflict between the general procedures outlined in the Texas Non-Profit
Corporation Act and the specific procedures contained in the church bylaws, [civil courts] must defer to the church
bylaws."); IVheelock v. First Presbyterian Church of L.A.,51 P. 841, 843 (Cal. 1897) ("[I]ncorporation is only
permitted as a convenience to assist in the conduct of the temporalities of the Church. Norwithstanding
incorporation, the ecclesiastical body is still all important.... A religious corporation's ... function and object is to
stand in the capacity of an agent holding the title to the property, with power to manage and confol the same in
accordance with the interest of the spiritual ends of the church;'); Kroeger, 84 Cal. Rptr. 3d at 479 ("[R]eligious
corporations are, in their basic sense, different from ordinary corporations."); see a/so Moore Aff. at 16-17 (District
Court of Dallas County, Texas transferred property from the Diocese of Dallas to the Diocesan Corporation only
after affirming that the Corporation had been duly formed under the Constitution and canons of the Diocese).

A.

1.
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is organized into three tiers: the General Church, which operates at the national level and is

governed by a General Convention; its 111 regional, geographically-defined dioceses; and its

over 7,000 local worshiping congregations, usually parishes.la3

2. At the national level, the General Church is governed by a General Convention,

which adopted the Church's Constitution, Canons, and Book of Common Prayer in 1789 and has

the sole authority to amend these documents.r44 The General Convention elects the Church's

Chief Fastor and Primate, the Presiding Bishop.las The General Church also has an Executive

Council comprised of elected bishops, priests, and lay persons that, under the leadership of the

Presiding Bishop, manages the fiscal and programmatic affairs of the Church between meetings

of the General Convention.la6

3. At the next level, the Church has 111 regional dioceses, which are formed by the

General Church and must pledge unqualified accession to the Constitution and Canons of this

Church.laT Specifically, a diocese can only be formed o'with the consent of the General

Convention and under such conditions as the General Convention shall prescribe by General

Canon or Canons."l48 A diocese may not become a constituent part of the Church until it has

duly adopted a Constitution "including an unqualified accession to the Constitution and Canons

of this Churcho' and its Constitution is "approved by the Executive Council of [the] Church."lae

r43 453, 54, 56 (Ex. C- l, Statement of Robert Bruce Mullin at fl\ 24, 29, and 3 5).

tM A62l-23,629-30 (Ex. D-36, Church Preamble and Art. I and XII).

'os A62l-22 (Ex. D-36, Church Art. I.3)
146 4650-55 (Ex. D-36, Church Canon I.4).
t47 A54 (Ex. C-1, Statement of RobertBruce Mullin atn2Ð; A625,665 (Ex. D-36, ChurchArt. V.l and Church
Canon I.10.4).

ro8 4625 (Ex. D-36, Church Arr. v.l).
toe A625,665 (Ex. D-36, Church Art, V.1 and Church Canon I.10.4).
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A diocese may enact a Constitution and Canons that are subordinate to and cannot conflict with

the Church's Constitution and Canons.lsO

4. Dioceses are led by diocesan bishops and a diocesan convention.tst The General

Church, through its Constitution and Canons, establishes the rules for approval, ordination,

discipline, and removal of diocesan bishops. Specifically a bishop must be approved by the

leadership of a majority of the other dioceses of the General Churchls2 and must be ordained by

at least three other bishops designated by the Presiding Bishop of the General Church.ts3 Before

ordination, each bishop must affirm the General Church's written Declaration of Conformit¡

which states: "I do solemnly engage to conforrn to the Doctrine, Discipline, and V/orship of the

Episcopal Church."lso The General Church can discipline or remove a bishop, including for

"abandonment of the communion" of the General Church; violation of the Church's

Constitutions or canons; or violation of the vows required of a bishop-elect in the Ordination

Service for a bishop.lss

5. Each diocese must regularly report to the Church conceming its activities and

official actions. Church Canon L6.5(a) requires dioceses to forward to the Secretary of the House

of Deputies and to the Archives of the Church o'immediately upon publication, two copies of the

Journals of the Convention of the jurisdiction, together with Episcopal charges, statements, and

such other papers as may show the state of the Church in that jurisdiction," while Canon I.6.4

requires dioceses to file annual reports'oin the form authorized by the Executive Council" to that

"o Id.; see also A1062-63 (Ex. G-5, Iker Amicus Brief at 10-ll ("The dioceses have canons that cannot be
inconsistent with national canons."))
tst A623-24 (Ex. D-36, Church Arr. II).
t5' 

^623 
(Ex. D-36, Church Art. II.2).

's3 Id.; A722 (Ex. D-36, Church Canon III.11.6).
rsa A627-28,722 (Ex. D-36, Church Art. VIII and Canon III.11.8).
r55 4738-39, 773-74 (Ex. D-36, Church Canons IV.1 and IV.9).
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body.r56 The Church's canons also require dioceses (and parishes) to adopt prescribed business

methods for the protection of propert¡ including annual audits by certified public accountants

and adequate insurance of all buildings and their contentsrsT and set forth numerous requirements

for the care, control, use, and disposition of property acquired and useð for the Church's

mission.l5s

6. At the local level, the Church has over 7000 worshiping congregations, usually

parishes.lse The Church's Constitution and Canons state the rules for the formation and

operation of parishes and other worshiping congregations under the oversight of the regional

dioceses,l60 as well as the rules and procedures under which dioceses must select, hain, ordain,

deploy, and supervise the clergy of parishes and other worshiping congregations.l6l Church

Canon I.17.8 states that "[a]ny person accepting any office of this Church shall well and

faithfully perform the duties of that office in accordance with the Constitution and Canons of this

Church and of the Diocese in which the office is being exercised."l62

B. Facts Showing The Episcopal Diocese of Fort Worth is a Subordinate Unit of
The Hierarchical Episcopal Church

7. On November 13, 1982, after obtaining approval of the General Convention,l63

the Bishop of the Episcopal Diocese of Dallas called the "Primary Convention of the Episcopal

rs6 4658 (Ex. D-36, Church Canons 1.6.4 andl.6.5(a),
rt7 4658-59 (Ex. D-36, Church canon I.7.1).

r58 4658-60, 682,704-06 (Ex. D-36, Church Canons r.7,1r.6,III.9.5).
r5e 456 (Ex. C-l, Statement of Robert Bruce Mullin attl35).
t60 A669-70 (Ex. D-36, Church CanonLl3).
t6' A627-28, 628-29, 660-62, 669-i0, 679-gt, 685-733,735-37 (Ex. D-36, Church Arr. VIII and X and Church

Canons I.8, 12, l3, IL3; III.5-12, l5).

'62 A675-i6 (Ex. D-36).

t63 A434-35 (Ex. D-17, Journal of the General Convention of the Protestant Episcopal Church in the United States of
America (1982) at pp. C-l69-170).
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Diocese of Fort Worth" to form a new diocese from within The Episcopal Church.l6a The

Episcopal Church granted this permission contingent upon certification that "a11 of the

appropriate and pertinent provisions of the Constitution and Canons of the General Convention

of the Episcopal Church in the USA and the Constitution and Canons of the Diocese of Dallas

have been fully complied with,"16s

8. The Primary Convention of the EpiscopSl Diocese of Fort Worth unanimously

approved the following resolution pledging full subscription and accession to the General

Church's Constitution and Canons:

WHEREAS, the Primary Convention of the Diocese of Fort
Worth, meeting at All Saints Episcopal Day School, in Fort V/orth,
Tarant County, Texas, on Saturday, 13 November 1982, pursuant
to approval of the 67th General Convention of The Episcopal
Church, does hereby fully subscribe to and accede to the
Constitution and Canons of The Episcopal Church, and

IN SO DOING, we unanimously hereunto set our hand ttris 13th
day of Novernber in the year of our lord, One Thousand Nine
Hundred Eighty-Two; and the Secretary of Convention is hereby
instructed to promptly inform the Secretary of General Convention
by copy of this Resolution with all signatures, in accordance with
Canon 1.9(4) of General Convention; and with copies of the
Constitution and Canons of the Diocese of Fort Worth adopted this
duy.tuu

The Primary Convention also adopted the Episcopal Diocese of Fort 'Worth's governing

Constitution, effective January I,1983,167 which reaffirms the church hierarchy:

o Article 1: o'The Church in this Diocese accedes to the Constitution and Canons of
the Episcopal Church in the United States of America, and recognizes the

tun 4516 (Ex. D-19, Proceedings of the Primary Convention of the Episcopal Diocese of Fort Worth (1932) at p. I 1).

t65 A434-35 (Ex. D-17, Journal of the General Convention of the Protestant Episcopal Church in the United St¿tes of
America (1982) atpp. C-l69-170).
166 A5l8-25 (Ex. D-19, Proceedings of the Primary Convention of the Episcopal Diocese of Fort Worth (1982) at pp.
2s-32).
t67 A536 (Ex. D-21, Enabling Clause, Constitution and Canons of the Episcopal Diocese of Fort'Worth (1982) at p.
I 8).
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authority of the General Convention of said Church."168

o Article 18: "Canons not inconsistent with this Constitution, or the Constitution
and Canons of the General Convention, maybe adopted."l6e

The Episcopal Diocese of Fort Worth also adopted canons, including Canon 22 requäng every

new parish under its auspices to 'þromise to abide by and conform to the Constitution and

Canons of the General Convention and of the Diocese of Fort'Worth."l7o

9. Historically The Episcopal Church first established its ministry in the geographic

territory now covered by the Episcopal Diocese of Fort V/orth in 1838 with the establishment of

what would be known as its "Missionary District of the Southwest.t:l7l ¡n 1849, a portion of the

Missionary District of the Southwest petitioned the General Convention for admission as a

diocese of the Church, and the Diocese of Texas was formed and admitted by the General

Convention after it acceded to the Constitutions and Canons of the Church.r?2 In 1874, the

Diocese of Texas petitioned the General Convention to accept cession of portions of its territory,

along with all Episcopal congregations and property located therein.rT3 The General Convention

thereupon formed the Missionary Districts of Northem Texas and'West Texas out of the ceded

territory.lTo In 1878, the Missionary District of Northern Texas adopted canons that required

each parish in the District to accede to the Constitution and Canons of both the Church and

District and each mission in the District to promise conformity to the Constitution and Canons of

t68 4533 (Ex. D-21, Diocesan Art. l).
t6e A536 (Ex. D-21, Diocesan Arr. 18).

r70 4539 (Ex. D-21, Diocesan Canon22).
r7r 4418 (Ex. D-I2, Excerpts from the 1838 Joumal of the General Convention).
ttt 4806-08 (Ex. D-38, Excerpts from Proceedings of a Convention of the Clergy and Laity of the Protestant
Episcopal Church in the State of Texas, 1849); 4813-21 (Ex. D-39, Excerpts from the 1850 Journal of the General

Convention).

'73 A823-24 (Ex. D-40, Excerpts fromthe Journal of the Diocese of Texas, 1874); 4825-59 (Ex. D-41, Excerpts
from the 1874 Journal of the General Convention).

t1o A825-59 (Ex. D-41 , Excerpts from the I 874 Journal of the General Convention).
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both the General Convention and the District.lTs In 1895, the General Convention gave

permission to the Missionary District of Northern Texas to organize the Diocese of Dallas.lT6

From the division of the Diocese of Dallas, the Episcopal Diocese of Fort Worth was formed in

lgg2.r77

10. The Diocese of Dallas's Constitution, adopted in 1895, states, as the Episcopal

Diocese of Fort 'Worth's Constitution would later state: "The Church in this Diocese accedes to

the Constitution and Canons of the Protestant Episcopal Church in the United States of America,

and recognizes the authority of the General Convention of said church,"l78 and "Canons not

inconsistent with this Constitution, or the Constitution and Canons of the General Convention

may be adopted." 17e Lr 1896, the Diocese of Dallas adopted canons, which required that each of

its parishes' constitutions state:

This Parish, as a constituent part of the Protestant Episcopal
Church in the Diocese of Dallas, expressly accedes to, recognizes
and adopts the Constitution, Canons, Doctrines, Discipline, and
Worship of the Protestant Episcopal Church in the United States of
America, and the Constitution and Canons of the Protestant
Episcopal Church in this Diocese, and acknowledges their
authority accordingly. I 80

11. In 1989, the Episcopal Diocese of Fort Worth adopted an amended Constitution

that again included the provisions acceding to The Episcopal Church's Constitution, Canons, and

t" A862-63 (Ex. D-42, Excerpts from the Journal of the Fourth Annual Convocation of the Missionary District of
Northem Texas, 1878).

t76 A420-21(Ex. D-13, Excerpts from the 1895 Journal of the General Convention).
t7' A434-35 (Ex. D-17, Excerpts from the 1982 Joumal of the General Convention at pp. C-l69-1?0); 4431-32 (Ex.
D-16, Minutes of the Special Convention of the Diocese of Dallas (i982) at pp. 1-3).

t78 Ã423 (Ex. D-14, Art. II, 1895 Constitutionof the Diocese of Dallas).

t7' 

^424 
(Ex. D-14, Anicle xxII, 1895 Constitution of the Diocese of Dallas).

t80 A426 (Ex. D-l5, Canon XIII, 1896 Canons of the Diocese of Dallas).
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authority and describing Diocesan property as property "acquired for the use of the Episcopal

Church in this Diocese."l8l

12. Defendant Jack Leo Iker became the Bishop of the Diocese and, thus, the

Chairman of the Board of Trustees of the Diocesan Corporation, in 1994, after 1) he was elected

by the Convention of the Diocese, 2) the leadership of a majority of the other dioceses of The

Episcopal Church consented to his ordination as a bishop, 3) he promised in writing to "conform

to the Doctrine, Discipline, and Worship of The Episcopal Church," and 4) he was ordained and

consecrated as a Bishop of The Episcopal Church by the Presiding Bishop and other bishops of

the Church, all in accordance with the Constitutions and canons of The Episcopal Chwch and of

the Diocese.ls2

13. The other individual defendants (SaIazar, Patton, Virden, Barber, and Bates)

assumed their respective positions as Trustees of the Diocesan Corporation and of the Fund for

the Endowment of the Episcopate at various times prior to November 15, 2008, by virtue of their

qualification under diocesan canons as lay persons in good standing of a parish or mission in the

Diocese, or members of the Clergy canonically resident in the Diocese, and their election to

those offices by the Diocesan Convention.ls3

14. The Diocese has consistently sent representatives to meetings of both houses of

the Church's General Convention, including to its most recent meetings in 2006 and 2009.184

The Diocese and the clergy of the Diocese, including defendant Iker, have participated in and

tít A544-46 (Ex.D-25, Excerpts from Proceedings of the Seventl Annual Convention of the Episcopal Diocese of
Fort Worth, 1989 at p. 2l and App. B alpp.45,57).
t82 A542 (Ex. D-24, Declaration of Conformity signed by Jack L. Iker); 4602-05 (Ex. D-31, Order of Service for the
Ordination and Consecration of the Rev. Jack Leo lker).
r83 4885-86 (Ex. F, wells Aff. atlTg); 4537 (Ex. D-21, Diocesan canon t1).
r84 4886 (Ex. F, wells Aff. atfl to).
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accepted the valuable benefits of the Church Pension Fund, reserved solely for clergy and

institutions of the Church, as required by the Church's canons.l85

C. Facts Relating to the Acquisition of Property by the Subordinate EpÍscopal
Diocese of Fort Worth and its Congregations

15. Several provisions of the General Church's Constitution and Canons and the

Diocesan Constitution and Canons concern the acquisition of property. Church Canon 1.7.4

('the Dennis Canon"), Section 4, adopted in 1979, before the formation of the Fort ÏVorth

Diocese and that Diocese's accession to Church Canons, states:

All real and personal property held by or for the benefit of any
Parish, Mission or Congregation ¿s held in trust þr this Church
and the Diocese thereof in which such Parish, Mission or
Congregation is located. The existence of this trust, however, shall
in no way limit the power and authority of the Parish, Mission or
Congregation otherwise existing over such property so long as the
partícular Parish, Mission or Congregation remains a part of and
subject to, this Church and its Constitution and Canons.l86

16. Article 13 of the Episcopal Diocese of Fort Worth's first Constitution (now

Article 14) provided that title to all real estate acquired:

þr the use of the Church ín this Diocese, includìng the real
property of all parishes and missions as well as Diocesan
Instítutions, shall be held subject to control of the Church in the
Episcopal Diocese of Fort Worth acting by and through a
corporation known as 'oCorporation of the Episcopal Diocese of
Fort Worth." All such property as well as all property hereafter
acçluired þr the use of the Church and the Diocese, including
parishes and missions, shall be vested in Corporation of the
Episcopal Diocese of Fort'Worth.l87

Diocesan Canon l2.l (now Canon 18.1) specified that property held by the Diocesan

t85 A577 (Ex. D-28, Excerpts from the Journal of the Twelfth Annual Meeting of the Diocese of Fort Worth, 1994,
atp. 4I\; A592, 596 (Ex.D-29, Excerpts from the Journal of the Episcopal Diocese of Fort Worth, 2006, atpp. 96,
113); 4660-62 (Ex.D-36, Church Canon 1.8); A539.2-3 (Ex. D-21, Diocesan Canon 39).
186 4660 (Ex. D-36, Church Canon I.7.4 (emphasis added)).

r87 4534 (Ex. D-21, Diocesan Æt. 13 (emphasis added)). Article 13 further provided that the Diocesan Corporation
\ilas to hold title to "other property belonging to the Diocese, as such," including kust and endowment accounts. ,Id.
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Corporation "may only be conveyed or encumbered with the approval of the Board of Trustees

and in accordance with the Constitution and Canons of the Episcopal Diocese of Fort'Wor1h."l88

Diocesan Canon 25 (now Canon 30) provided that "[t]he dedicated and consecrated Churches

and Chapels of the several Parishes and Missions of the Diocese may be opened only for the

services, rites and ceremonies, or other pu{poses, either authorized or approved by thß Church,

andþr no other !,ße,"189

17. As part of the creation of The Episcopal Diocese of Fort Worth in 1982, the

Diocese received a transfer of all real property formerly held by the Diocese of Dallas inthe 24

Texas counties that comprise the area of the Diocese of Fort Worth, as well as. substantial

personal property held by or for the Diocese of Dallas.reo This property had been acquired by the

Church in the preceding 144 years for its mission in this area of Texas.lel In the court

proceedings affecting this transfer, the Episcopal Diocese of Fort Worth represented to the court

that it was a "duly constituted religious organization, organized pursuant to the Constitution and

Canons of the Protestant Episcopal Church in the United States of America," aîd that the

Diocesan Corporation was, in fum, "a Texas nonprofit corporation, duly organized under the

Constitution and Canons of the Episcopal Diocese of Fort Worth."lez The Diocese and

Corporation requested a declaration that the Diocesan Corporation "shall henceforth own and

'88 4538 (Ex. D-21, Diocesan Canon 12.1).

r8e 4539.1 (Ex.D-21, Diocesan Canon 25 (emphasis added)).

teo 4529-30 (Ex. D-20, Journal of the Eighty-seventh Annual Meeting of the Diocese of Dallas (1982) at pp. 14-16);

A1142,1154-58 (Ex. G-7, Judgment inThe Episcopal Diocese of Dallas v. Mattox atp. 4 and Ex. A thereto).

rot 4418 (Ex. D-12, Excerpts from the 1838 Journal of the General Convention); 4806-08 (Ex. D-38, Excerpts from
Proceedings of a Convention of the Clergy and Laity of the Protestant Episcopal Church in the State of Texas,

1849); 4813-21 (Ex. D-39, Excerpts from the 1850 Journal of the General Convention); A823-24 (Ex. D-40,
Excerpts from the Journal of the Diocese of Texas, 1874); A825-59 (Ex. D-41, Excerpts from the 1874 Journal of
the General Convention); A862-63 (Ex. D-42, Excerpts from the Journal of the Fourth Annual Convocation of the

Missionary District of Northern Texas, i878).

'ez AlO75 (Ex. G-6, Plaintiff s Original Petition in The Episcopal Diocese of Dallas v. Mattox atp.2).
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control" this property'þursuant to the Constitution and Canons of the Episcopal Diocese of Fort

Worth."le3

18. On August 22, 1984, the District Court of Dallas County issued a declaratory

judgment approving the transfer.lea The court noted that "Plaintiff The Episcopal Diocese of

Fort Worth ... is a duly constituted religious organization, organizedpursuant to the Constitution

and Canons of the Protestant Episcopal Church in the United States of America," and that

"Plaintiff, Corporation of the Episcopal Diocese of Fort lVorth ... is a Texas non-profit

corporation, duly organized under the Constitution and Canons of the Episcopal Diocese of Fort

Worth."l95

19. In addition to this real and personal property in 23 counties, the Episcopal

Diocese of Fort V/orth also received an initial $100,000 from the operating funds of The

Episcopal Chwch's Diocese of Dallas.le6

D. Facts Showing the Breakaway Faction's Material Admissions in Prior Court
Proceedings

20. Defendant Jack Leo Iker ("Iker") is one of the leaders of the breakaway faction.leT

In the 1990's, while Iker was still the Bishop of the Episcopal Diocese of Fort Worth, a parish

within the Diocese, The Church of the Holy Apostles, purported to leave The Episcopal Church

and join an unrelated hierarchical religious entity, but continued to occupy the Church's local

re3 41086-88 (Ex. G-6, Plaintiff s Original Petition in The Episcopal Diocese of Dallas v. Mattox at pp. 13-15).

'oo A1139-1206 (Ex. G-7, Judgmentin The Episcopal Diocese of Dallas v. Mafiox).

res A1 140 (Ex. G-7, Judgment tn Tlte Episcopal Diocese of Dallas v. Mctttox atp.2).
te6 A52g-30 (Ex. D-20, Journal of the Eighty-seventh Annual Meeting of the Diocese of Dallas (1982) at pp. 14-16).

'nt A883-84 (Ex. F, wells Aff. at fl 4).
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property.les Iker testified by affidavit in support of a motion for summary judgment to recover

the property from the breakaway grorrp.tee [<er averred that the breakaway parties:

are not mernbers of the true Church of the Holy Apostles because
they have joined the Antiochean Orthodox Church and thereby
have abandoned communion with The Episcopal Church, and such
Schismatic and Purported Holy Apostles is not in union with the
Diocese, all as required by canon 1áw.200

In support of this conclusion, Iker averred:

The Diocese is an hierarchical church, meaning . . . each parish
consists of members of The Episcopal Church confirmed in or
transferred to that parish Under the Constitution of the
Diocese and under Canon law, no person may be a member of a

parish who is not a member of The Episcopal Church.20r

Iker's Canons (or assistants), Reverend Canon Billie Boyd and Reverend Canon Charles A.

Hough, III, also submitted afEdavits in the litigation. Boyd quoted in his testimony the Diocesan

Article 1 accession to the Church and testified:

[E]ach Parish within The Episcopal Diocese of Fort Worth has
acknowledged that they are governed by and recognize the
authority of the General Convention and the Constitution and
Canons of The Episcopal Church in the United States of
America.2o2

Hough confirmed the Diocese's view that the rules of The Episcopal Church, including the

Church's property rules, are applicable to the Diocese, as the affidavit quotes from and attached

a copy of the Church's express trust canon, Canon I.6.4 (now I.7.4).203 The Holy Apostles

litigation resulted in a settlement by which the Corporation recovered the real and personal

re8 4982-1001 (Ex. G-1, Second Amended Original Petition in Corp. of the Epßcopal Diocese of Fort Worth v.

McCauley);Al012-16 (Ex. G-2, Iker Aff.).
tee 4t002-33 (Ex. G-2,Motion for Summary Judgment, including Iker Aff.).
2oo 41015 (Ex. G-2, Iker Aff. at 4).

20r 41012-13 (Ex. G-2,Iker Aff. at 1-2 (emphasis added)).

202 Ato36-37 (Ex. G-3, Boyd Aff. atl-2).
203 41039 (Ex. G-3, Hough Aff. at}).
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property of the Church of the Holy Apostles for that parish, the Corporation, and the Episcopal

Diocese of Fort'Worth.2oa

21. In 2002,Iker, at that time still an Episcopal Bishop, filed "BRIEF OF AMICI

CURIAE RT. REV. JACK LEO IKER, BISHOP OF THE EPISCOPAL DIOCESE OF FORT

WORTH [and another diocesan bishop]" in the United States Court of Appeals for the Fourth

Circuit, in a case involving another Episcopal Diocese.2os There, Iker told the court through

counsel:

r "The Rt. Rev. Jack Leo Iker is the Bishop of the Diocese of Fort Worth (Texas) of
the Episcopal Church USA..."206

o "As Bishops of the Church, they have a vital interest in the correct interpretation
of church polity, doctrine and faith..."207

o "The lower court misunderstood the polity of the Episcopal Church USA
(hereinafter 'Episcopal Church', 'ECUSA' or 'the Church'), specifically in
reference to the nature, power and role of a bishop within the Episcopal Church.
The court's misunderstanding led to at least three reversible errors in the court's
ruling."2o8

o An "Episcopal bishop, unlike perhaps a bishop of the Roman Catholic Church, is
governed ty ttre constitution and canons of theChurch."20e

o "A bishop must adhere to the constitution and canons of the Church or be subject
to disciplin".tzto

o .'ECUSA has a national body that leads the overall church through its General
Conventions, with the first national convention in 1789 and the most recent in
2000. Among other things, the General Convention is the body which alters and

revises the Canons of the Church. Below that are various dioceses which are
generally geographical in nature. The national church is governed by the

204 Ag78 (Ex. G, Nelson Aff. at f 3).

20s Alo47-73 (Ex. G-5, Iker Amicus Brief).
20u 41053 (Ex. G-5; Iker Amicus Brief at 1).

20, Id.

'08 41054 (Ex. G-5,IkerAmicus Bnef at2).

,0e Id.
2r0 41056 (Ex. G-5, Iker Amicus Brief at 4.
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Constitution and Canons of ECUSA, as Revised by the Convention of 2000. The
díoceses have canons that cannot be inconsistent with national ca,nons.'Qtr

r "To allow each diocesan bishop absolute freedom to determine who is and is not
duly qualified would, inpart, render ECUSA a loose association of independent
regional church bodies. There must be some national standard by which 'duly
qualified' can be determined."2l2

o "[I]n a constitutionally ordered church such as ECUSA that freely permits
movement of its clergy between dioceses, the decision of a bishop must be
governed by a more objective standard."2l3

E. Facts Showing the tlltra Wres Conduct of the Breakaway Faction

22. Church Canon I.17.8, entitled "Fiduciary Responsibility," states:'oAny person

accepting any ffice of this Church shall well and faithfully perform the duties of that offrce ín

accordance with the Constítution ønd Canons of thß Church and of the Diocese in which the

office is being exercised."214

23. Under Article VIII of the Church's Constitution and the Ordination services of its

Prayer Book, all clergy of the Church must vow in a written Declaration of Conformity: "I do

solemnly engage to conform to the Doctrine, Discipline, and Worship of the Episcopal

Church."2ls

24. Under Church Canons IV.l and [V.9, abandonment of the communion of the

General Church,2l6 violation of the Church's Constitutions or canons,2lT and violation of the

ztl A1062-63 (Ex. G-5, Iker Amicus Brief at 10-1 I (footnotes omitted) (emphasis added)).
2r2 41063 (Ex. G-5, Iker Amicus Brief at l1).
2'3 41065 (Ex. G-5, Iker Amicus Brief at t3).
214 A675-76 (Ex. D-36, Chwch Canon I.17.8 (emphasis added)).

?ts A627-28 (Ex. D-36, Chu¡ch Arr. Vm).
2t6 

^773-74 
(Ex. D-36, Church Canon IV.9).

"' A738 (Ex. D-36, Church Canon IV.1.l(e).
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vows required of a bishop-elect in the Ordination Service for a bishopttt -r all grounds for

discipline and removal.

25. Under Diocesan Canon 11 (now Canon 17), Trustees of the Corporation must be

lay persons "in good standíng of a parish or mission in the Diocese" or mernbers of the Clergy

"canonically resident in the Diocese," and must conduct themselves "in accordance wíth the

Constitution and Canons of the Diocese," which includes its Article I accession to ttre

Constitution and Canons of The Episcopal Church.2le

26. On or about September 5,2006,Iker's faction filed with the Texas Secretary of

State "Amended and Restated Articles of Incorporation of Corporation of the Episcopal Diocese

of Fort Worth," whichpurported to:

o delete provisions describing the property authorized to be held by the Diocesan
Corporation as property "acquired for the use of the Episcopal Diocese of Fort
Worth as well as the real property of all parishes, missions and diocesan
institutions";

o delete provisions stating that this property "shall be administered in accordance
with the Constitution and Canons of the Episcopal Diocese of Fort Worth"; and

o insert provisions purporting to give the Trustees of the Diocesan Corporation the
o'sole authority to determine the identity and authority of the Bishop [of the
Episcopal Diocese of Fort Worthl" in the event of a dispute or challenge
regarding the identity of the Bishop, and "the sole authority to appoint, as
provided in the Bylaws of the Corporation a Chairman of the Board" in the event
the Diocese is without a Bishop.22o

27. In September 2008, Iker produced various written statements urging the

congregations and members of the Episcopal Diocese of Fort Worth to separate from The

2'8 4738-39 (Ex. D-36, Church Canon IV.1.1(h).
zte A537 (Ex. D-21, Diocesan Canon l l (now Canon 17) (emphasis added)).

'20 Co*par" Al20g-12 (Ex. G-8, Original Articles IV(l),IV(2), and VI) with A1222-25 (Ex. G-l1, Amended and
Restated Articles filed by lker's faction).
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Episcopal Church and "realign" with the Anglican Province of the Southern Cone, a church

based in South AmeljLca.z2l

28. On November 14-15,2008, Iker's faction purported, by local majority vote, to

break away from The Episcopal Church, delete its Article I unqualified accession to the Chrnch,

and pledge allegiance to the Southern Cone entity.2zz On November 16, 2008, Iker and his

subordinates distributed a written public statement entitled "As We Realign," stating:

By voting to change our diocesan Constitution and Canons, we
have withdrawn from the General Convention, dissociating
ourselves from . . . The Episcopal Church. We have realigned with
another Province of the Anglican Communion . . . . Our Bishop,
clergy, and congregations have been received into the fellowship
of the Anglican Province of the Southern Cone.223

29. Since at least November 15, 2008, Iker, the former members of the Diocesan

Standing Committee, and the former Trustees of the Diocesan Corporation and the Fund for the

Endowment of the Episcopate, defendants Salazar, Patton, Virden, Barber, Bates, and Iker, have

conlinued to use the identity, trademarks, property, and assets of The Episcopal Diocese of Fort

Worth and its Corporation, as an instrument of the Southern Cone church, which is not affiliated

with or part of The Episcop al Church.22a On April 21, 2009, defendant Iker caused to be filed

with the Secretary of State a purported "correction" to the Diocesan Corporation's articles, still

ttt 4883 (Ex. F, Wells Aff. ar fl 3); 4889 (Ex. F-1, Third Reporr from the Bishop and Standing Committee
concerning The Anglican Province of the Southern Cone); 4890-92 (Ex. F-2, "10 Reasons Why Now is the Time to
Realign").
222 4883-84 (Ex. F, Wells Aff. at I 4); A8g3-94 (Ex. F-3, Report from the Constitution and Canons Committee,
showing amendments to Diocesan Constitution); 4895 (E¡. F-4, Proposed Resolution for Admission to the Anglican
Province of the Southern Cone); A896-9'1 (Ex. F-5, "As We Realign').
223 .^896-97 (Ex. F-5).

22n A8 1Ex. A, Ohl Aff. at !f 6); 433 (Ex. B, Gulick Aff. at flfl 15-16); 4887 (Ex. F, Wells Aff. at tl 13); 4905-16 (Ex.

F-9, Examples of Unauthorized use of Diocesan Name and Shield).
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claiming that he and the other individual defendants are the current trustees of the Diocesan

Corporation.225

30. The Diocesan Corporation holds title to substantial real and personal property of

the Diocese acquired by it as an instrument and constituent part of the Church, pursuant to the

declaratory judgment described above and subsequently.226 Other property, including operating

accounts of the Diocese and restricted and unrestricted funds of the Diocese, including the Fund

for the Endowment of the Episcopate, is to be and historically has been held and controlled by

the Episcopal Diocese of Fort V/orth and its officers directly.zz| Since November 15, 2008,

defendant Iker and the other defendants have used such property, even though they no longer

have any connection with The Episcopal Church or with the Episcopal Diocese of Fort Worth.228

31. During this entire time, the continuing local members of The Episcopal Church,

the Local Episcopal Parties, have continued to worship in Fort Worth, as a part of The Episcopal

Church's Episcopal Diocese of Fort Worth.22e The Local Episcopal Parties have requested that

such property be retumed for use in support of the mission of The Episcopal Church and its

Diocese of Fort Worth to no avail, necessitating this action.23o

225 A32 (Ex. B, Gulick Aff. at fl 10); 41231-36 (Ex. G-13, Certificate of Correction to Amended and Restated
Articles of Incorporation of Corporation of the Episcopal Diocese of Fort V/orth).
2'6 A32 (Ex. B, Gulick Aff. at t[ 11); 41139-1206 (Ex. G-7, Judgmenr in The Episcopal Diocese of Dallas v.
Mattox).
227 Ai2 (Ex. B, Gulick Aff. at fl 12).

228 A8 1E*. A, Ohl Aff. ar fl 6); 433 (Ex. B, Gulick Aff. at t[![ 15-16); 4887 (Ex. F, Wells Aff. at,!f 13); A905-16 (Ex.
F-9, Examples of Unauthorized use of Diocesan Name and Shield).
22e A9-10 (Ex. A, Ohl Aff. at,!l l3); 4885-86 (Ex. F, Wells Aff. at T 9).

?'0 A8 (Ex. A, ohl Aff. at ,1J 6); 433 (Ex. B, Gulick Aff. at I A); Aa0-41 (Ex. B-2, Demand Lener from Kathleen
Wells, Chancellor of the Diocese).
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F. Facts Showing TEC's Discipline and Removal of the Breakaway Faction

32. On December 5, 2008, the Presiding Bishop, with the advice and consent of a

majority of the members of her Advisory Council, declared that Iker had voluntarily renounced

his ordained ministry in the Church and that, pursuant to Church Canon II1.1.2.7(a), he was

"therefore, removed from the Ordained Ministry of [the] Church and released from the

obligations of Ministerial offices" in the Church.23l Under Church law, Iker thereby ceased to be

a bishop of the Church or the Diocese,232 and lker's positions as Bishop of The Episcopal

Church's Diocese of Fort Worth and Chair of the Board of Trustees of the Diocesan Corporation

terminated under the Church's and the Diocese's canons.233

33. On December 15, 2008, the Presiding Bishop wrote the former members of the

Standing Committee of the Diocese (The Rev. Christopher Cantell, The Rev. Thomas

Hightower, Judy Mayo, The Rev. Timothy Perkins, Franklin Salazar, and Walter Virden) and

stated that "[y]our recent actions demonstrate that you have been and are unable to well and

faithfully fulfill your duties as members of the Standing Committee of the Episcopal Diocese of

Fort Worth under Canon I.17.8. Accordingly, with this letter I inform you that I do not

recognize you as the Standing Committee of the Episcopal Diocese of Fort Vy'orth."234

34. On February 7,2009, after determining that, at that time, there was "no Bishop of

the Episcopal Diocese of Fort 'Worth, or any qualified members of the Standing Committee of

that Dioces e,"23s thePresiding Bishop called to order a special meeting of the Convention of The

Episcopal Church's Diocese of Fort Worth at which the Diocese, in consultation with the

t't 4608 (Ex. D-33, Renunciation of Ordained Ministry and Declaration of Removal and Release).

232 A73o (Ex. D-36, Church Canon lll.l2.1(a).

"t Id.;4537 (Ex. D-21, Diocesan canon l1).
230 A1263-64 (Ex. H-5, Letter from the Presiding Bishop to six former members of the Standing Committee).

235 4900 (Ex. F-7, Notice of Special Meeting of the Convention of the Episcopal Diocese of Fort Worth).
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Presiding Bishop, elected the Rt. Rev. Edwin F. Gulick, Jr. 'to exercise all the duties and offices

of the Bishop of the Diocese."236 Bishop Gulick began serving as the Bishop of the Episcopal

Diocese of Fort Worth and the Chair of the Board of the Diocesan Corporation.23T

35. On February 7,2009, the Diocesan Convention also recognized and declared that

numerous leadership positions within the Diocese were vacant, including members of the

Standing Committee, Executive Council, ffid the Board of Trustees of the Diocesan

Corporation.23s Bishop Gulick, as Chairman of and only director on the Board of the

Corporation, then appointed five clergy and laity of the Diocese (Robert M. Bass, The Rev.

James Hazel, Cherie Shipp, The Rev. John Stanley, and Trace Worrell) to serve as Trustees of

the Diocesan Corporation, pursuant to Article II.9 of the 2006 Diocesan Corporation's bylaws

and Diocesan Canon 77, andwith the advice of the Convention.2'e The Convention also elected

members of the Standing Committee of the Diocese (Margaret Miéuli, Anne T. Bass, Walt Cabe,

The Rev. Fred Barber, The Rev. Chris Jambor, and the Rev. David Madison), as well as Deputies

to the forthcoming meeting of the Church's General Convention in July 2009.240 Vacant seats on

the Executive Council were filled either by the Convention on February 7,2009, or shortly after

236 A78 (Ex. B, Gulick Aff. at f 3); 4900 (Ex. F-7, Notice of Special Meeting of the Convention of the Episcopal
Diocese of Fort Worth); 4939-40 (Ex. F-11, Excerpts from 2009 Journal of Special Convention and Diocesan
Convention at pp. 19-20).

ztt 
^29 

(Ex. B, Gulick Aff. ar 1l1l 2-3); A939-40 (Ex. F-l1, Excerpts from 2009 Journal of Special Convention and

Diocesan Convention at pp. 19-20).

238 

^19 
(Ex. B, Gulick Aff. at n Ð; Agal-a3 (Ex, F-11, Excerpts from 2009 Journal of Special Convention and

Diocesan Convention at pp. 2l-23).
23e A)g (Ex. B, Gulick 4ff. at f 5); AgaB (Ex. F-11, Excerpts from 2009 Journal of Special Convention and

Diocesan Convention at p. 33).

240 A)g (Ex. B, Gulick Aff. at ,ï a); A9a8-50 (Ex. F-11, Excerpts from 2009 Journal of Special Convention and

Diocesan Convention at pp. 33-35)
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the meeting of the Convention by various Diocesan entities entitled under the canons of the

Diocese to fill particular seats on the Executive Council.2al

36. The February 2009 Diocesan Convention passed a resolution recognizing and

declaring that the 2008 purported amendment to the Diocesan Constitution to eliminate the

accession clause, as well as certain other constitutional and canonical amendments, were ultra

víres andvoid.za2

37. At a meeting held on April 4, 2009, Bishop Gulick and the other trustees of the

Diocesan Corporation passed a resolution recognizing and declaring that the 2006 purported

amendments to the Diocesan Corporation's Articles and bylaws were ultra víres and void, and

approved "Amended and Restated Articles of Incorporation," which include the original

provisions linking the Diocesan Corporation with the Episcopal Diocese of Fort Worth and

which accurately identiff the current Trustees of the Corporation as the persons currently serving

as Bishop of the Episcopal Diocese of Fort Worth and the other trustees recognized and

approved by that body.2a3 These Amended and Restated Anicles were filed with the Texas

Secretary of State on April 14,2009.244

38. On Novemb er 14, 200g,at the 27th AnrualMeeting of the Diocesan Convention

of the Episcopal Diocese of Fort Worth, the Convention elected and installed Bishop Ohl as the

provisional bishop of the Episcopal Diocese of Fort'Worth.2as Since November 14,2009, Bishop

Ohl has served as the provisional bishop of The Episcopal Church's Diocese of Fort Worth,

'o' Atg (Ex. B, Gulick Aff. at ï 4).

'o' A?g (Ex. B, Gulick Aff. at nO; A9a3-a7 (Ex. F-11, Excerpts from 2009 Journal of Special Convention and
Diocesan Convention at pp. 23-27).

203 AiI (Ex. B, Gulick Aff. at fl 9); 435-39 (Ex. B-1, Amended and Restated Articles of Incorporatíon).
zo4 A1226-30 (Ex. G-12, Amended and Restated Articles of Incorporation).

'ot A3-5 (Ex.A,OhlAff.atfl4); A967,g7l (Ex.F-ll,Excerptsfrom2009Journalof SpecialConventionand
Diocesan Convention at pp. 77, 86).
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exercising "all the duties and offices" of the Bishop of the Diocese as authorized under Episcopal

Chwch Canon LIIJ3.246 The Episcopal Church recognizes the election and leadership of Bishop

ohl.247

39. The current members of the Standing Committee of the Episcopal Diocese of Fort

V/orth under Bishop Ohl (Margaret Mieuli, Walt Cabe, Anne T. Bass, The Rev. J. Frederick

Barber, The Rev. Christopher Jambor, and The Rev. David Madison) were elected on February

7, 20Og at the Special Meeting of the Diocesan Convention.2as The current Trustees of the

Corporation of the Episcopal Diocese of Fort Worth under Bishop Ohl (The Rev. James Hazel,

Cherie Shipp, Trace Worrell, Robert M. Bass, and The Rev. John Stanley) were appointed by

Bishop Gulick on February 7,2009, elected on the same day at the Special Meeting of the

Diocesan Convention,zae andre-elected at the Annual Meeting of the Diocesan Convention on

November 14,2009.2s0 The Rt. Rev. C. Wallis Ohl automatically assumed his position as Chair

of the Board of Trustees of the Corporation of the Episcopal Diocese of Fort Worth when he

became Provisional Bishop at the November 2009 Diocesan Convention.2sl The current

members of the Board of the Fund for the Endowment of the Episcopate of the Episcopal

Diocese of Fort Worth under Bishop Ohl (Robert Hicks, Floyd McKneely, Shannon Shipp,

246 A3-s (Ex. A, ohlaff. atfl ).
2o' A5-7 (Ex. A, Obl Aff. at tl 5); A23-25 (Ex. A-2, Letters of Congratulations and Commendation); 4365-66 (Ex.
D-3, Excerpts from the Episcopal Church Annual, 2010).

208 Ag484g (Ex. F-l1, Excerpts from 2009 Joumal of Special Convention and Diocesan Convention at pp. 33-34).
2oe Ag48 (Ex. F-l l, Excerpts from 2009 Joumal of Special Convention and Diocesan Convention at p. 33).
zso A3-4 (Ex. A, ohl Atr atfl ).
2st A967 (Ex. F-l1, Excerpts from 2009 Joumal of Special Convention and Diocesan Convention at p. 77); A537
(Ex. D-21, Diocesan Canon 11.2 (now Canon 17.2)).
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David Skelton, Whit Smith, The Rev. James Hazel, and Anne T. Bass) were appointed on

February 7 , 2009 by Bishop Gulick and re-appointed by Bishop Ohl on November 14, 2009.2s2

40. The Episcopal Church, at its highest levels of authority, recognizes the clergy,

Trustees, Standing Committee Members, and other officers aligned with Bishops Gulick and

now with Bishop Ohl and The Episcopal Church as the true, authorized leadership of the

Episcopal Diocese of Fort Worth and its Corporation:

The February 7,2009 special meeting electing Bilþp Gulick was called to order
by the Presiding Bishop of The Episcopal Church."'

Bishop Gulick and his Standing Committee have been asked to give their
canonical consents to the ordination of new bishops who have been elected by
other dioceses of the Church since February 7,2009.2s4

The Episcopal Church Annual for 2009, a publication listing the Church's clergy,
dioceses, parishes and missions based on data provided by the Chr¡rch's General
Convention Offtce, includes the Diocese of Èort Worth formed in 1983 as a
constituent diocese and identifies Bishop Gulick as the provisional Bishop of the
Diocese.255

Bishop Gulick and the Deputies elected on February 7,2009 were invited to, and
participated as, representatives of the Episcopal Diocese of Fort V/orth at The
Episcopal Church's meeting of the General Convention in July 2009.2s6

The Diocese's annual report that Episcopal Church Canon I.6 requires each
diocese to file has been accepted by The Episcopal Church's Executive
Council.2sT

At its July 2009 meeting, the General Convention adopted a resolution which
explicitly commended Episcopalians in the Diocese of Fort V/orth and three other

zsz Ag53 (Ex. F- 1 I , Excerpts from 2009 Journal of Special Convention and Diocesan Convention at pp. 39, 84).

zs3 A2g(Ex.B,GulickAff.atfl3;4939(Ex.F-ll,Excerptsfrom200gJoumalofspecialConventionandDiocesan
Convention at p. l9); 4900 (Ex. F-7, Notice of Special Meeting).
tto ,A30 (Ex. B, Gulick Aff. at 1T 7); 4609-10 (Ex. D-34, Consent forms signed by Bishop Gulick and the Standing
Committee).
zss ,A3l (Ex. B, Gulick Aff. ar,tf 7); A613-14 (Ex. D-35, Excerpt from The Episcopal Church Annual for 2009).

2tó 430-31 (Ex. B, Gulick Aff. at f 7); A369 (Ex. E-1, Excerpts from the 2009 Journal of the General Convention at

p.s0).
257 A3l (Ex. B, Gulick Aff. at !l 7); A877-80 (Ex. E-2, 2009 Annual Report of the Episcopal Diocese of Fort Worth).
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dioceses "for their unflagging efforts to continue to live as witnesses to the
mission of The Episcopal Church during recent difficult times as they reorganize
their continuing dioceses," and further resolved that "the leadership in each of
those four continuing dioceses be commended for their similar efforts, including
in particular the Rt. Rev. Edwin F. Gulick, Provisional Bishop of the Diocese of
Fort Worth... and especially the strong lay leadership of each diocese;" and that
"the deputations from those four continuing dioceses be extended a special
welcome to this 76th General Convention of The Episcopal Church."z)ð

The Episcopal Church has recognized Bishop Ohl as the new Bishop of The
Episcopal Church's Diocese of Fort lVorth and has recognized the current
leadership of the Diocese as the persons authorized to govern the Diocese.2se For
example:

As the person serving as the Bishop of the Diocese, Bishop Ohl has been asked to
give canonical consent to the ordination of new bishops who have been elected by
other dioceses of the Church.26o

Bishop Ofil's Standing Committee, elected by the Conventions of the Diocese on
February 7, 2009 and November t4, 2009, has been asked to give its canonical
consent to the ordination of new bishops who have been elected by other dioceses
of the Church.26l

Bishop Ohl has been recognized and accepted by the Church's House of Bishops
as the person holding the office of the Bishop of Fort V/orth and attended the
March 2010 and September 201.0-^meetings of the House of Bishops of The
Episcopal Church in that caçtacity."o'

The Episcopal Church's Executive Council has accepted the annual report of the
Diocese that Episcopal Church Canon I.6 requires each diocese to file, which the
Diocese, under Bishop Ohl's supervision, completed.263

The Episcopal Church Annual for 2010, the standard directory of clergy, dioceses,
parishes, and congregations of The Episcopal Church, continues to include the
Episcopal Diocese of Fort Worth and identifies Bishop Ohl as the Provisional
Bishop of that Diocese.26a

'58 4871, 875-76 (Ex. E-l, Excerpts from the 2009 Journal of the General Convention atpp.354,734-35).
2'n A5-718*. A, oht Atr at15).
t60 A6 1Ex. A, Ohl Aff. ar fl 5); A1262 (Ex. H-4, Consent forms signed by Bishop ohl).
t6t A6 1E*. A, Ohl Aff. at tf 5); A6l0 (Ex. D-34, Consent form signed by the Standing Committee).
t6t A6 1Ex. A, ohl Aff. atll5).

'ut Id.;4877-80 (Ex.E-2,2009 Annual Report of the Episcopal Diocese of Fort Worth).
t* A6 1E^. A, OhI Aff. at fl 5); 4363, 365-66 (Ex. D-3, Excerpts from the Episcopal Church Annual, 2010).
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The Diocese u/as the host diocese for the triennial National Chancellors'
Conference in Fort Worth of the Episcopal Chancellors' Conference on May 6-8,
2010, where over 75 chancellors (the chief legal officer of each diocese) from
across the other 110 dioceses of The Episcopal Church have registered, and the
diocesan chancellor, Kathlee-n_ Wells, served on several panels making
presentations at the conference.265

The Diocese was the host diocese for a regional and Province VII training on
2009 revisions to the Title IV ecclesiastical disciplinary canons on May 5,2010,
with church officials from numerous other dioceses attending.266

The Executive Council of the Episcopal Church has scheduled its quarterly
meeting in Fort Worth on February 16-18, 2011. Katie Sherrod, the
Communications Director of the Diocese, was elected as a member of the
Executive Council at the 2009 meeting of General Convention and continues to
serve on that body of the Church.267

The Church's CREDO program led a seminar entitled "strength for the Joumey,"
on September 24-25,2010 in Arlington, Texas, for more than 150 clergy and lay
leaders of the Diocese of Fort Worth to encourage and to instruct in means to
continue the reorganization of the ministry of the continuing Diocese, despite the
disruptions caused by former leaders who left the Church and the Diocèse and
continue to possess temporarily its property and funds.268

Four of the deputies from the Episcopal Diocese of Fort Worth to the Church's
2009 General Convention were appointed by Church authbrities to various
committees, commissions, agencies, and boards of The Episcopal Church: Katie
Sherrod to the Communications Committee; The Rev. Canon Courtland Moore to
the Social and Urban Concems Committee; Kathleen Wells to the Standing
Commission on Constitution and Canons; and The Rev. David Madison to the
Program Budget and Finance Committee.26e

26s A6-7 (Ex. A, obt Atr at t[5).
266 A7 1Ex. A, ohl Aff. atfl 5).

267 Id.
268 Icl.

26e Id.
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G. Facts Relating to the Breakaway Faction's Use of the Local Episcopal
Parties'Trademarks After Leaving The Episcopal Church

41. Since at least June 1983, The Episcopal Church has been providing religious

services in the north-central Texas area using the name "Episcopal Diocese of Fort 'Worth" 
and

the seal below:270

42. Through this use, the Episcopal Diocese of Fort TVorttr, as an instrument of The

Episcopal Church, has established substantial goodwill and protectable rights in the sen¡ice

marks.27l Those rights have been recognized by the United States Patent and Trademark Office,

which granted Federal Registration Nos. 3,820,400 (name) and 3,826,996 (seal) for the service

marks.212

43. The breakaway faction formally severed ties with The Episcopal Church on

November 15,2008.273 The Episcopal Church officially deposed, inhibited, and removed all

authority from these persons in November and December of 2008.274 After those dates, the

270 4886 (Ex. F, Wells Aff. ar fl 1l); 4804 (Ex D-37, Excerpt from the Episcopal Church Annual for 1984).

27r 4886-87 (Ex. F, wells Aff. at f 12).

"t Id.;4901-04 (Ex. F-8, Certificates of Registration for Diocesan Name and Seal).

2'3 Srpra atn.222.
t'n A608 (Ex. D-33, Renunciation of Ordained Ministry and Declaration of Removal and Release of the Rt. Rev.
Jack Leo lker, December 5, 2008); A1263-64 (Ex. H-5, Letter to six former members of the Standing Committee of
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breakaway faction continued to use the Episcopal Diocese of Fort 'Worth's service marks in

connection with their provision of religious services.2Ts This includes the use and display of the

service marks in "official" communications and on the breakaway faction's website

htþ ://www. fwepiscop al. or g.27 
6

44. On March 3, 2009, Kathleen V/ells, on behalf of the Episcopal Diocese of Fort

Worth aligned with The Episcopal ChurclU sent a letter to William McGee, counsel for the

breakaway faction, requesting, among other things, that the breakaway faction cease its use of

the service marks.277 Despite this request, the breakaway faction continues to use the Episcopal

Diocese of Fort'Worth's service marks.278

\rlil. CONCLUSION AI\D PRAYER

Under indisputable facts and century-old Texas and United States Supreme Court law:

r The Episcopal Church is a hierarchical church.

c The Local Episcopal Parties are the legally-recognized leaders of the Episcopal
Diocese of Fort Worth, the Corporation of the Episcopal Diocese of Fort Worth,
the Board of the Fund for the Endowment of the Episcopate of the Episcopal
Diocese of Fort Worth, and the Diocese's subordinate institutions.

o The Local Episcopal Parties are the legal owners of local church property, which
must be used for the mission of The Episcopal Church.

Movants, the Local Episcopal Parties, pray that the Court grant their Motion for Partial Summary

Judgment and enter by summary judgment a declaration that:

l. There is only one Episcopal Diocese of Fort Worth.

the Diocese f¡om the Presiding Bishop, December 15, 2008); 4900 (Ex. F-7, Notice of Special Meeting from
Presiding Bishop recognizing vacancies in Diocesan leadership positions).
2t5 A8 1E*. A, ohl Aff. atfl 6); A33 (Ex. B, Gutick Aff. attft[ r5-16); A887 (Ex. F, wells Aff. at,tf l3);4905-16 (Ex.
F-9, Examples of Unauthorized use of Diocesan Name and Shield).

276 A8B7 (Ex. F, v/ells Aff. at fl 13.

277 A33 (Ex. B, Gulick Aff. at tf t4); A40-41(Ex. B-2, Demand Lener from Katlleen Wells).

'78 A8 1Ex. A, Ohl Aff. at fl 6); 433 (Ex. B, Gulick Aff. ar !l{ l5-16); 4887 (Ex. F, Wells Aff. at !J 13).
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The Episcopal Diocese of Fort Worth is the same continuing Episcopal Diocese of

Fort Worth established by The Episcopal Church in 1983 as a constituent part of

The Episcopal Church.

There is only one Bishop of the Episcopal Diocese of Fort Worth. From February

7,2009 to November 14,2009, The Rt. Rev. Edwin F. Gulick was the Bishop of

the Episcopal Diocese of Fort Worth. Since November 14,2009, The Rt. Rev. C.

V/allis Ohl has been and is the Bishop of the Episcopal Diocese of Fort Worth.

The Bishop of the Episcopal Diocese of Fort Worth is Bishop Ohl or his

successor(s) recognized by and in communion with The Episcopal Church.

There is only one Standing Committee of the Episcopal Diocese of Fort V/orth.

Margaret Mieuli, Walt Cabe, Anne T. Bass, The Rev. J. Frederick Barber, The

Rev. Christopher Jambor, and The Rev. David Madison (or their successors

recognized by and in communion with The Episcopal Church) are the Standing

Committee of the Episcopal Diocese of Fort Worth.

There is only one Corporation of the Episcopal Diocese of Fort Worth. The Rev.

James Hazel, Cherie Shipp, Trace Worrell, Robert M. Bass, The Rev. John

Stanley, and The Rt. Rev. C. Wallis Ohl (or their successors recognizedby and in

communion with The Episcopal Church) are the Trustees of the Corporation of

the Episcopal Diocese of Fort Worth.

There is only one Endowment of the Episcopate of the Episcopal Diocese of Fort

Worth. Robert Hicks, Floyd McKneely, Shannon Shipp, David Skelton, Whit

Smith, the Rev. James Hazel,and Anne T. Bass (or their successors recognized by

and in communion with The Episcopal Church) are the members of the Board of

)

J.

4.

5.

6.
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the Fund for the Endowment of the Episcopate of the Episcopal Diocese of Fort

Worth.

All property of any character or kind of the Episcopal Diocese of Fort 'Worth, its

Corporation, its Endowment Fund, or its other Diocesan institutions must be used

for the mission of The Episcopal Church.

The members of the breakaway faction, identified supra at note 2, may not divert,

alienate, or use any property of any character or kind of the Episcopal Diocese of

Fort Worth, its Corporation, its Endowment Fund, or other Diocesan institutions.

The actions of the mernbers of the breakaway faction, identified supra at note 2,

seeking to withdraw the Episcopal Diocese of Fort Worth, its Corporæion, its

Endowment Fund, or other Diocesan institutions or any property of any character

or kind from The Episcopal Church were and are unauthonzed, void, and without

effect.

The actions of the members of the breakaway faction, identified supra at note 2,

since November 15, 2008 purportedly in the name of the Episcopal Diocese of

Fort V/orth, its Corporation, its Endowment Fund, or other Diocesan instin¡tions

were and are unauthoized, void, and without effect.

The actions of the members of the breakaway faction, identified supra at note 2,

in August and September 2006, and again in April 2009, purporting to amend or

alter the Articles of Incorporation of the Corporation of the Episcopal Diocese of

Fort Worth with the Secretary of State were and are unauthonzed, void, and

without effect.

7.

8.

9.

10.

11.
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In addition, Movants, the Local Episcopal Parties, pray that the Court grant their Motion for

Pafüal Summary Judgment and enter by summary judgment an order that the members of the

breakaway faction, identified suprq at note 2, relinquish control of any property of any character

or kind of The Episcopal Church, The Episcopal Diocese of Fort Worth, its Corporation, its

Endowment Fund, or other Diocesan institutions within one (1) week of the signing of this Order

and deliver said property to the Local Episcopal Parties acting for the Episcopal Diocese of Fort

Worth, its Corporation, its Endowment Fund, or other Diocesan institutions, as well as for such

other and further relief, including costs, to which the Local Episcopal Parties are justly entitled.
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Respectfully submitted,

By:

State Bar No. 14900700
Jonathan D.F. Nelson, P.C.
1400 W. Abrams Street
Arlington, Texas 7 6013 -17 05
(817)26r-2222
(817) 861-468s (fax)
i nel sonlDhill gilstrap.com

Kathleen Wells
State Bar No. 02317300

P.O. Box 101174
Fort Worth, Texas 76185-0174
(817) 332-2580 voice
(817) 332-4740 fax
chancellorlÐ,epi scopal di o cesefortworth. org

William D. Sims, Jr.
State Bar No. 18429500

Thomas S. Leatherbury
State Bar No. 12095275

VINSON & ELKINS LLP
2001 RossAvenue, Suite 3700
Dallas, Texas 7 5201-297 5

Telephone: 21 4-220-7 7 92
Facsimile: 214-999-7792

Attorneys for Plaintiffs (other than The Episcopal
Church) and Third-Party Defendants/Countercl¿imants
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Plaintiffs' and Third-Party

NOTICE OF HEARING

Defendants'/Counterclaimants' Motion for Partial Summary
Judgment will be heard on 2010 at-m.

PRESIDING JUDGE

CERTIFICATE OF SERVICE

This is to certiff that a true and correct copy of the foregoing Motion for Partial
Summary Judgment has been sent this 18th day of October,2010, by hand-delivery or Federal
Express, to:

J. Shelby Sharpe, Esq.
Sharpe Tillman & Melton
6100 Western Place, Suite 1000
Fort'Worth,T){76707

R. David Weaver, Esq.
The Weaver Law Firm
1521 N. Cooper Street, Suite 710
Arlington, TX^760ll

David Booth Beers, Esq.
Adarn Chud, Esq.
Goodwin Procter, LLP
901 New York Avenue, N.W.
Washington, D.C. 20001

Sandra Liser, Esq.
Naman Howell Smith & Lee, LLP
306 V/est 7th Street, Suite 405
Fort V/orth, Texas 76102-4911

Scott A. Brister, Esq.
Andrews Kurth L.L.P.
111 Congress Avenue, Suite 1700
Austin, TX 78701

Kendall M. Gray, Esq.
Andrew Kurth L.L.P.
600 Travis, Suite 4200
Houston, T){77002

Mary E. Kostel, Esq.
Special Counsel for Property Litigation
The Episcopal Church
Suite 309
110 Maryland Avenue, N.E.
Washington, D.C. 20002
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